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PHEFACE. 


This  volame  inclades  a  part  of  the  cases  tried  in  the 
First  Circait  since  the  antninn  of  1851.  In  making  the 
selection,  I  have  endeavored  to  insert  only  those  which 
might  be  useful  to  the  profession.  A  few  of  those  which 
turned  wholly  on  the  local  law  of  a  particular  State,  I 
have  inserted  in  accordance  with  the  wishes  of  gentle- 
men of  the  Bar  of  those  States. 

WASHnroTOK,  January  16th,  1S54. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


MASSACHUSETTS  DISTRICT,  OCTOBER  TERM,   1851. 


(  Hon.  BENJAMIN  B.  CIJBTIS,  Associate  Josdce  of  the  Sa- 
BSFOBB  <         preine  Court. 
I  (  Hon.  F£L£G  SPBA6UE,  DUtrict  Judge. 


United  States  vs.  James  McGlue. 

A  blow,  with  a  dangerous  weapon,  calculated  to  produce,  and  actually  produc- 
ing, death,  if  struck  without  such  provocation  as  reduces  the  crime  to  man- 
slaughter, is  deemed  by  the  law  malicious,  and  the  killing  is  murder. 

The  accused  must  be  presumed  to  be  sane  till  his  insanity  is  proved. 

It  is  not  every  kind  or  degree  of  insanity  which  exempts  from  punishment  If 
the  accused  understood  the  nature  of  his  act ;  if  he  knew  it  was  wrong  and 
deserved  punishment,  he  is  responsible. 

Experts  are  not  allowed  to  give  their  opinions  on  the  case,  where  its  facts  are 
controverted  ]  but  counsel  may  put  to  them  a  state  of  facts,  and  ask  their 
opinions  thereon^ 

If  a  person  suffering  under  delirium  tremens,  is  so  far  insane  as  not  to  know  the 
nature  of  his  act,  &c.,  he  is  not  punishable. 

If  a  person,  while  sane  and  responsible,  makes  himself  intoxicated,  and,  while 
intoxicated,  commits  murder  by  reason  of  insanity,  which  was  one  of  the 
consequences  of  intoxication,  and  one  of  the  attendants  on  that  state,  he  is 
responsible. 

VOL.  I.  1 
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The  law  does  not  presume  insanity  arose  from  any  particular  cause ;  and  if 
the  government  asserts  that  the  prisoner  was  guilty,  though  insane,  because 
his  insanity  was  drunken  madness,  this  allegation  must  be  prored. 

This  was  an  indictment  for  the  murder  of  Charles  A* 
Johnson,  first  officer  of  the  bark  Lewis,  of  Salem,  by  the 
second  officer  of  the  bark.  One  count  alleged  the  offence 
to  have  been  committed  on  the  high  seas,  and  another  in  a 
bay  within  the  dominions  of  the  Imaum  of  Muscat,  a 
foreign  prince  or  sovereign.  The  facts,  so  far  as  they  are 
necessary  to  raise  the  questions  of  law,  appear  in  the 
charge  to  the  jury. 

Curtis,  J.     The  prisoner  is  indicted  for  the  murder  of 
Charles  A.  Johnson.     It  is  incumbent  on  the  government 
to  prove,  beyond  reasonable  doubt,  the  truth  of  every  fact 
in  the  indictment,  necessary,  in  point  of  law,  to  constitute 
the  offence.     These  facts  need  not  be  proved  beyond  all 
possible  doubt.    But  a  moral  conviction  must  be  produced 
in  your  minds,  so  as  to  enable  you  to  say  that,  on  your  con- 
sciences, you  do  verily  believe  their  truth.     These  facts  are 
ii]^  part  controverted,  and..in--partj*tis  t  understand  the 
course  of  the'trial,  not  controverted;  and  it  will  be  useful 
to  separate  the  one  from  the  other.     That  there  was  an 
unlawful  killing  of  Mr.  Johnson,  the  person  mentioned  in 
the  indictnlent,  by  means  substantially  the  same  as  are 
therein  described;   that  the  mortal  wound,  immediately 
producing  death,  was  inflicted  by  the  prisoner  at  the  bar; 
that  this  wound  was  given,  and  the  death  took  place  on 
board  of  the  bark  Lewis,  a  registered  vessel  of  the  United 
States,  belonging  to  citizens  of  the  United  States;  that 
Johnson  was  the  first,  and  the  prisoner  the  second,  officer 
of  that  vessel,  at  the  time  of  the  occurrence ;  that  the  ves- 
sel at  that  time  was  either  on  the  high  seas,  as  is  charged 
in  one  count,  or  upon  waters  within  the  dominion  of  the 
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Saltan  of  Muscat,  a  foreign  sovereign,  as  is  charged  in 
another  count ;  and  that  the  prisoner  was  first  brought  into 
this  district  after  the  commission  of  the  alleged  offence  ;  — 
do  not  appear  to  be  denied,  and  the  evidence  is  certainly 
sufficient  to  warrant  you  in  finding  all  these  facts.  They 
are  testified  to  by  all  the  witnesses.  It  is  not  upon  a  de- 
nial of  either  of  these  facts  that  the  defence  is  rested ;  but 
upon  the  allegation,  by  the  defendant,  that,  at  the  time  the 
act  was  done,  he  was  so  far  insane  as  to  be  criminally 
irresponsible  for  his  act  And  this  brings  you  to  consider 
{he  remaining  allegation  in  the  indictment  which  involves 
this  defence.  It  is  essential  to  the  crime  of  murder  that 
the  killing  should  be,  from  what  the  law  denominates  ma- 
lice aforethought;  and  the  government  must  prove  this 
aUegation.  But  it  is  not  necessary  to  offer  evidence  of 
previous  threats,  or  preparation  to  kill,  or  that  there  was  a 
previously  premeditated  design  to  kill. 

These  things,  if  proved,  would  be  evidence  of  malice, 
and  proof  of  this  kind  is  one  of  the  means  of  sustaining 
the  aUegation  of  malice.  But,  besides  this  direct  evidence, 
of  what  is  called  in  the  law  express  malice,  malice  may 
also  be  inferred,  or  implied,  from  the  nature  of  the  act  of 
the  accused.  If  a  person,  without  such  provocation  as  the 
law  deems  sufficient  to  reduce  the  crime  to  manslaughter, 
intentionally  infficts,  with  a  dangerous  weapon,  a  blow 
calculated  to  produce  and  actually  producing  death,  the 
law  deems  the  act  malicious,  and  the  offence  is  murder. 
The  law  considers  that  the  party  meant  to  effect  what  was 
the  natural  consequence  of  his  act;  that  if  the  natural 
consequence  of  his  act  was  death,  he  meant  to  kill ;  and  if 
he  so  intended,  in  the  absence  of  such  provocation  as  the 
law  considers  sufficient  to  account  for  that  intent,  from  the 
infirmity  of  human  passion,  then  it  is  to  be  inferred  that 
malice  existed,  and  that  from  that  feeling  the  act  was  done. 
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In  other  words,  an  intention  to  kill  unlawfully,  without 
sufficient  provocation,  is  a  malicious  intention,  and  if  the 
intent  is  executed,  the  killing  is,  in  law,  from  malice  afore- 
thought, and  is  murder. 

Keeping  these  principles  in  view,  you  will  proceed  to 
inquire  what  the  evidehce  is  of  a  premeditated  design  to 
kill ;  and  secondly,  whether  the  act  of  killing,  and  the  cir- 
cumstances attending  it,  were  such  that  malice  is  to  be 
inferred  therefrom.  The  only  evidence,  at  all  tending  to 
show  premeditated  design,  is  given  by  the  master  of  the  ves- 
sel, and  by  Saunders,  the  cabin-boy.  The  master  states  that^ 
in  a  previous  part  of  the  voyage,  four  or  five  weeks  before 
the  time  in  question,  while  the  vessel  was  in  port^  and  he 
himself  was  absent  on  shore,  some  difficulty  occurred  be- 
tween the  first  and  second  officer,  in  consequence  of  which 
the  latter  applied  to  him  for  his  discharge.  The  witness 
does  not  know  any  thing  of  the  nature  or  extent  of  the 
difficulty,  nor  of  the  feeling  to  which  it  gave  rise  in  the 
breast  of  either  party  to  it,  saving  that  it  produced,  in  the 
prisoner,  a  reluctance  to  continue  under  the  command  of 
the  first  officer.  His  discharge  was  refused ;  and  there  is 
no  evidence  of  any  further  quarrel  between  them.  It  is 
also  sworn  by  the  master  and  the  cabin-boy,  that  when 
Mr.  Johnson  fell,  after  being  stabbed  by  the  prisoner,  some 
of  the  crew  raised  him  up,  and  the  prisoner  said.  It  is  of 
no  use ;  I  meant  to  kill  him,  and  I  have  done  it  These 
expressions  are  not  testified  to  by  any  of  the  crew.  In 
such  a  scene,  it  is  in  accordance  with  experience,  that  some 
witnesses  may  observe  and  remember  what  other  witnesses 
either  did  not  hear  or  attend  to,  or  have  forgotten.  And, 
therefore,  when  these  two  witnesses  swear  to  this  expres- 
sion, if  you  consider  they  are  fair  witnesses,  and  intend  to 
tell  the  truth,  they  should  be  believed  in  this  particular, 
although  others  present  do  not  confirm  their  statement 
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But,  at  the  same  time,  upon  this  question  of  malice,  it 
does  not  seem  to  me  the  expressions,  if  used,  are  import- 
ant, because  they  only  declare  in  words  what  the  act  of 
the  defendant,  in  its  nature  and  circumstances,  evinces 
with  equal  clearness.  It  is  testified,  by  all  the  witnesses 
present  at  the  time,  that  the  vessel  being  at  anchor  about 
three  miles  from  the  shore  of  the  Island  of  Zanzibar,  orders 
were  given  by  the  master  to  get  under  way  ;  that  the  first 
officer  was  forward,  on  the  house  over  the  forecastle,  at- 
tending to  his  duty ;  that  the  crew  were  variously  employed 
in  preparations  to  make  sail ;  and  that  the  prisoner,  being 
aft,  ran  forward,  jumped  on  to  th^  house,  seized  Mr.  John- 
son by  the  collar  with  his  left  hand,  and  with  his  sheath 
knife,  which  he  held  in  his  right  hand,  stabbed  him  in  the 
breast,  and  he  dropped  dead.  When  the  prisoner  seized 
him,  Mr.  Johnson  said,  What  do  you  mean?  and  the 
prisoner,  at  the  instant  he  struck  the  blow,  replied,  I  mean 
what  I  am  doing. 

Now,  gentlemen,  if  you  believe  this  statement,  and  thare 
is  certainly  no  evidence  in  the  case  to  contradict  or  vary  it, 
every  witness  concurring  with  the  rest  in  the  substance  of 
it,  there  can  be  no  question  that  the  killing  was  malicious, 
provided  the  prisoner  was,  at  the  time,  in  such  a  condition 
as  to  be  capable,  in  law,  of  malice.  If  you  are  satisfied 
the  prisoner  designedly  stabbed  Mr.  Johnson  with  a  knife, 
in  such  a  manner  as  was  likely  to  cause  and  did  cause 
death,  no  provocation  whatsoever  being  given  at  the  time, 
then,  in  point  of  law,  the  killing  was  from  malice  afore- 
thought, unless  you  should  also  find  that  the  prisoner, 
when  he  did  the  act,  was  so  far  insane  as  to  be  incapable 
in  law  of  entertaining  malice ;  for  the  rules  of  law  con- 
cerning malice  are  all  based  upon  the  assumption,  that  the 
person  who  struck  the  blow  was  at  the  time  in  such  a  state 
of  mind  as  to  be  responsible,  criminally,  for  his  act.    If  he 
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was  then  so  insane  that  the  law  holds  him  irresponsible, 
it  deems  him  incapable  of  entertaining  legal  malice  ;  and, 
therefore,  no  malice  is,  in  that  case,  to  be  inferred  from  his 
act,  however  atrocious  it  may  have  been.  And,  undoubt- 
edly, one  main  inquiry  in  this  case  is,  whether  the  prisoner, 
when  he  struck  the  blow,  was  so  far  insane  as  to  be  held 
by  the  law  irresponsible  for  intentionally  killing  Mr.  John- 
son. 

Some  observations  have  been  made,  by  the  counsel  on 
each  side,  respecting  the  character  of  this  defence.  On 
the  one  side,  it  is  urged  upon  you,  that  the  defence 
of  insanity  has  become  of  alarming  frequency,  and  that 
there  is  reason  to  believe  it  is  resorted  to  by  great  crimi- 
nals, to  shield  them  from  the  just  consequences  of  their 
crimes,  when  all  other  defences  are  found  desperate ;  that 
there  exist  in  the  community  certain  theories,  concern- 
ing what  is  called  moral  insanity,  held  by  ingenious  and 
zealous  persons,  and  brought  forward  on  trials  of  this 
kind,  tending  to  subvert  the  criminal  law,  and  render 
crimes  likely  not  to  be  punished,  somewhat  in  proportion 
to  their  atrocity.  On  the  other  hand,  the  inhumanity,  and 
the  intrinsic  injustice  of  holding  him  guilty  of  murder, 
who  was  not,  at  the  time  of  the  act,  a  reasonable  being, 
have  been  brought  before  you  in  the  most  striking  forms. 

These  observations  of  the  counsel,  on  both  sides,  are 
worthy  of  your  attention,  and  their  just  effect  should  be  to 
cause  you  to  follow,  steadily  and  carefully  and  exactly, 
the  rules  of  law  upon  this  subject.  The  general  question, 
whether  the  prisoner's  state  of  mind,  when  he  struck  the 
blow,  was  such  as  to  exempt  him  from  legal  responsibility, 
is  a  question  of  fact  for  your  decision ;  the  responsibility 
of  deciding  which  rightly  rests  upon  you  alone.  But  there 
are  certain  rules  of  law,  which  you  are  bound  to  apply, 
and  the  Court,  upon  its  responsibility,  is  to  lay  down  ;  and 
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these  rales,  when  applied,  will  conduct  you  to  the  only 
safe  decision ;  because  these  rales  will  enable  you  to  do 
what  you  are  sworn  to  do,  that  is,  to  render  a  verdict 
according  to  the  law  and  the  evidence  given  you. 

Yon  will  observe,  th^n,  that  this  defence  of  insanity  is 
to  be  tested  and  governed  by  principles  of  law,  and  is  to 
be  made  out  in  accordance  with  legal  rules.  No  defend- 
ant can  be  rightly  acquitted  of  a  crime  by  reason  of  in- 
sanity, upon  any  loose,  general  notions  which  may  be 
afloat  in  the  community,  or  even  upon  the  speculations  of 
men  of  science.  In  a  court  of  justice,  these  must  all  yield 
to  the  known  and  fixed  rales  which  the  law  prescribes. 
And  I  now  proceed  to  state  to  you  such  of  them  as  are 
applicable  to  this  case. 

The  first  is,  that  this  defendant  must  be  presumed  to  be 
sane  till  his  insanity  is  proved.  Men^  in  general,  are  suffi- 
ciently sane  to  be  responsible  for  their  criminal  acts.  To 
be  irresponsible  because  of  insanity,  is  an  exception  to  that 
general  rale.  And  before  any  man  can  claim  the  benefit 
of  such  an  exception,  he  must  prove  that  he  is  within  it. 

You  will  therefore  take  it  to  be  the  law,  that  the  prisoner 
is  not  to  be  acquitted,  upon  the  ground  of  insanity,  unless, 
upon  the  whole  evidence,  you  are  satisfied  that  he  was 
insane  when  he  strack  the  blow. 

The  next  inquiry  is,  what  is  meant  by  insanity  —  what 
is  it  which  exempts  from  punishment,  because  its  exist- 
ence is  inconsistent  with  a  criminal  intent?  Clearly,  it  is 
not  every  kind  and  degree  of  insanity  which  is  sufficient. 
There  have  been,  and  probably  always  are,  in  the  world, 
instances  of  men  of  great  general  ability,  filling,  with 
credit  and  usefulness,  eminent  positions,  and  sustaining 
through  life,  with  high  honor,  the  most  important  civil  and 
social  relations,  who  were,  upon  some  one  topic  or  subject, 
unquestionably  insane.     There  have  been,  and  undoubt- 
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edly  always  are,  in  the  world,  many  men  whose  minds  are 
such,  that  the  conclusions  of  their  reason  and  the  results 
of  their  judgment,  tested  by  those  of  men  in  general,  would 
be  very  far  astray  from  right.  There  are  many  more, 
whose  passions  are  so  strong,  and  whose  conscience  and 
reason  and  judgment  are  so  weak,  or  so  perverted,  that  not 
only  particular  acts,  but  the  whole  course  of  their  lives, 
may,  in  some  sense,  be  denominated  insane.  And  there 
are  combinations  of  these,  or  some  of  these  deficiencies,  or 
disorders,  or  perversions,  or  weaknesses,  or  diseases.  They 
are  an  important,  as  well  as  a  deeply  interesting  study ; 
and  they  find  their  place  in  that  science  which  ministers  to 
diseases  of  the  mind,  and  which,  in  recent  times,  has  done 
so  much  to  alleviate  and  remove  some  of  the  deepest  dis- 
tresses of  humanity.  But  the  law  is  not  a  medical  or 
a  metaphysical  sciepce.  Its  search  is  after  those  practical 
rules  which  may  be  administered,  without  inhumanity,  for 
the  security  of  civil  society,  by  protecting  it  from  crime. 
And,  therefore,  it  inquires,  not  into  the  peculiar  constitution 
of  mind  of  the  accused,  or  what  weaknesses,  or  even  dis- 
orders, he  was  afilicted  with,  but  solely  whether  he  v^ras 
capable  of  having,  and  did  have,  a  criminal  intent.  If  he 
had,  it  punishes  him ;  if  not,  it  holds  him  dispunishable. 
And  it  supplies  a  test  by  which  the  jury  is  to  ascertain 
whether  the  accused  be  so  far  insane  as  to  be  irresponsible. 
That  test  is,  the  capacity  to  distinguish  between  right  and 
wrong,  as  to  the  particular  act  wdth  which  the  accused  ia 
charged.  K  he  understands  the  nature  of  his  act ;  if  he 
knows  his  act  is  criminal,  and  that  if  he  does  it,  he  will  do 
wrong  and  deserve  punishment,  then,  in  the  judgment  of 
the  law,  he  has  a  criminal  intent,  and  is  not  so  far  in- 
sane as  to  be  exempt  from  responsibility.  On  the  other 
hand,  if  he  is  under  such  delusion  as  not  to  understand 
the  nature  of  his  act,  or  if  he  has  not  sufficient  memory 
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and  reason  and  judgment  to  know  that  he  is  doing  wrong, 
or  not  sufficient  conscience  to  discern  that  his  act  is  crimi- 
nal  and  deserving  punishment,  then  he  is  not  responsible. 

This  is  the  test  which  the  law  prescribes,  and  these  are 
the  inquiries  which  you  are  to  make  on  this  part  of  the 
case  —  Did  the  prisoner  understand  the  nature  of  his  act 
when  he  stabbed  Mr.  Johnson  ?  did  he  know  he  was  doing 
wrong,  and  would  deserve  punishment?  Or,  to  apply 
them  more  nearly  to  this  case  —  Did  the  prisoner  know 
that  he  was  killing  Mr.  Johnson ;  that  so  to  do  was  crimi- 
nal and  deserving  punishment?  If  so,  he  had  the  criminal 
intent  necessary  to  convict  him  of  the  crime  of  murder, 
and  he  cannot  be  acquitted  on  the  ground  of  insanity.  It 
is  not  necessary  here  to  consider  a  case  of  a  person  killing 
another  under  a  delusive  idea,  which,  if  true,  would  either 
mitigate  or  excuse  the  offence,  for  there  is  no  evidence 
pointing  to  any  such  delusion. 

It  is  asserted  by  the  prisoner,  that  when  he  struck  the 
blow  he  was  suffering  under  a  disease  known  as  delirium 
tremens.  He  has  introduced  evidence  tending  to  prove 
his  intemperate  drinking  of  ardent  spirits  during  several 
days  before  the  time  in  question,  and  also  certain  effects  of 
this  intemperance.  Physicians  of  great  eminence,  and 
particularly  experienced  in  the  observation  of  this  disease, 
have  been  examined  on  both  sides.  They  were  not,  as 
you  observed,  allowed  to  give  their  opinions  upon  the  case ; 
because  the  case,  in  point  of  fact,  on  which  any  one  might 
give  his  opinion,  might  not  be  the  case  which  you,  upon 
the  evidence,  would  find ;  and  there  would  be  no  certain 
means  of  knowing  whether  it  was  so  or  not  It  is  not  the 
province  of  an  expert  to  draw  inferences  of  fact  from  the 
evidence,  but  simply  to  declare  his  opinion  upon  a  known 
or  hypothetical  state  of  facts ;  and,  therefore,  the  counsel 
on  each  side  have  put  to  the  physicians  such  states  of  fact 
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as  they  deem  warranted  by  the  evidence,  and  have  taken 
their  opinions  thereon.  If  yoa  consider  that  any  of  these 
states  of  fact  put  to  the  physicians  are  proved,  then  the 
opinions  thereon  are  admissible  evidence,  to  be  weighed 
by  you.  Otherwise,  their  opinions  are  not  applicable  to 
this  case.  And  here,  I  may  remark,  gentlemen,  that, 
although,  in  general,  witnesses  are  held  to  state  only  facts, 
and  are  not  allowed  to  give  their  opinions  in  a  court  of 
law,  yet  this  rule  does  not  exclude  the  opinions  of  those 
whose  professions  and  studies,  or  occupations,  are  sup- 
posed  to  have  rendered  them  peculiarly  skilful  concerning 
questions  which  arise  in  trials,  and  which  belong  to  some 
particular  calling  or  profession.  We  take  the  opinions  of 
physicians  in  this  case  for  the  same  reason  we  resort  to 
them  in  our  own  cases  out  of  court,  because  they  are  be- 
lieved to  be  better  able  to  form  a  correct  opinion,  upon  a 
subject  within  the  scope  of  their  studies  and  practice,  than 
men  in  general,  and,  therefore,  better  than  those  who  com- 
pose your  panel.  But  these  opinions,  though  proper  for  your 
respectful  consideration,  and  entitled  to  have,  in  your  hands, 
all  that  weight  which  reasonably  and  justly  belong  to  them, 
are  nevertheless  not  binding  on  you,  against  your  own  judg- 
ment, but  should  be  weighed,  and,  especially  where  they 
differ,  compared  by  you,  and  such  effect  allowed  to  them 
as  you  think  right ;  not  forgetting,  that  on  you  alone  rests 
the  responsibility  of  a  correct  verdict  Besides  these  opi- 
nions, upon  cases  assumed  by  the  counsel,  which  you  may 
jQnd  to  correspond  more  or  less  nearly  with  the  actual  case 
on  trial,  the  physicians  have  also  described  to  you  the 
symptoms  of  the  disease  of  delirium  tremens.  They  all 
agree  that  it  is  a  disease  of  a  very  distinct  and  strongly 
marked  character,  and  as  little  liable  to  be  mistaken  as  any 
known  in  medicine.  All  the  physicians  have  described  it 
substantially  in  the  same  way.     I  will  read  to  you  from 
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my  notes  that  given  by  Dr.  BeU.    He  says  the  eymptoms 
are: 

1.  Delirium,  taking  the  form  of  apprehensiveness  on  the 
part  of  the  patient  He  is  fearful  of  something,  *—  fears 
pursuit  by  officers  or  foes.  Sometimes  demons  and  snakes 
are  about  him.  In  the  earlier  stages,  in  attempting  to 
escape  from  his  imaginary  pursuers,  he  will  attack  others 
as  well  as  injure  himself.  But  he  is  much  more  apprehen- 
sive  of  receiving  injury,  than  desirous  of  inflicting  it,  ex- 
cept to  escape.  He  is  generally  timid  and  irresolute,  and 
easily  pacified  and  controlled. 

2.  Sleeplessness.  I  believe  delirium  tremens  cannot  ex- 
ist without  this. 

3.  Tremulousness,  especially  of  the  hands,  but  showing 
itself  in  the  limbs  and  the  tongue. 

4.  After  a  time  sleep  occurs,  and  reason  thus  returns.  I 
do  not  recall  any  instance  in  which  sleep  came  on  in  less 
than  three  days,  dating  from  the  last  sleep.  At  first  it  is 
rather  broken,  not  giving  full  relief;  and  this  is  followed 
by  very  profound  sleep,  lasting  six  or  eight  hours,  from 
which  the  patient  awakes  sane. 

Dr.  Stedman,  who,  from  his  care  of  the  Marine  Hospital 
at  Chelsea,  and  of  the  City  Hospital  at  South  Boston,  has 
bad  great  experience  in  the  treatment  of  this  disease,  after 
describing  its  symptoms  substantially  as  Dr.  Bell  did,  says 
its  access  may  be  very  sudden,  and  he  has  often  known  it 
first  manifest  itself  by  the  patients  attacking  those  about 
them,  regarding  them  as  enemies;  that  it  is  in  accord- 
ance with  his  experience,  that  a  case  may  terminate  within 
two  days  of  the  time  when  the  delirium  first  manifests 
itself,  and  that  it  rarely  lasts  more  than  four  days ;  that 
he  has  arrested  the  disease  in  forty-eight  hours  by  the  use 
of  sulphuric  ether. 

Taking  along  with  you  these  accounts  of  the  symptoms 


12  MASSACHUSETTS. 


United  States  v,  McGlae. 


and  course  and  termination  of  this  disease,  you  will  inquire 
whether  the  evidence  proves  these  symptoms  existed  in 
this  case ;  and  whether  the  previous  habits  and  the  intem- 
perate use  of  ardent  spirits,  from  which  this  disease  springs, 
are'  shown ;  and  whether  the  recovery  of  the  prisoner  cor- 
responded with  the  course  and  termination  of  the  disease 
of  delirium  tremens^  as  described  by  the  physicians. 

In  respect  to  the  previous  intemperance  of  the  prisoner, 
and  the  symptoms,  course,  and  termination  of  the  disease, 
you  are  to  look  to  the  accounts  of  the  conduct  and  acts  of 
the  prisoner,  given  by  his  shipmates.  Their  testimony  will 
be  fresh  in  your  recollection,  and  it  is  not  necessary  for  me 
to  detail  it  How  recently  before  the  homicide  had  he 
slept  ?  Was  his  demeanor,  for  two  or  three  days  previous, 
natural,  or  was  he  restless  ?  Was  any  tremor  of  the  hands 
or  limbs  visible,  and  if  so,  was  it  very  marked  or  not  ?  Did 
he  utter  any  exclamations  manifesting  apprehensiveness 
before  or  immediately  after  the  act  ?  When,  and  under 
what  circumstances,  did  he  recover  his  reason,  if  he  was 
delirious,  and  especially  did  he  recover  it  without  sleep  ? 
These  are  all  important  inquiries  to  be  made  by  you,  and 
answered,  as  a  careful  consideration  of  the  evidence  may 
convince  you  they  should  be  answered. 

It  is  not  denied,  on  the  part  of  the  government,  that  the 
prisoner  had  drank  intemperatcly  of  the  ardent  spirit  of 
the  country  during  some  days  before  the  occurrence.  But 
the  District  Attorney  insists,  that  he  had  continued  so  to 
drink,  down  to  a  short  time  before  the  homicide;  and  that 
when  he  struck  the  blow  it  was  in  a  fit  of  drunken  mad- 
ness. And  this  renders  it  necessary  for  me  to  instruct  you 
concerning  the  law  upon  the  state  of  facts,  which  the  pro- 
secutor asserts  existed. 

Although  delirium  tremens  is  the  product  of  intemper- 
ance, and  therefore  in  some  sense  is  voluntarily  brought 
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OD,  yet  it  is  distinguishable,  and  by  the  law  is  distinguished, 
from  that  madness  which  sometimes  accompanies  drunk- 
enness. 

If  a  person  suffering  under  delirium  tremens  is  so  far 
insane  as  I  have  described  to  be  necessary  to  render  him 
irresponsible,  the  law  does  not  punish  him  for  any  crime  he 
may  commit. 

But  if  a  person  commits  a  crime  under  the  immediate 
influence  of  liquor,  and  while  intoxicated,  the  law  does 
punish  him,  however  mad  he  may  have  been.  It  is  no  ex- 
cuse, but  rather  ah  aggravation  of  his  offence,  that  be  first 
deprived  himself  of  his  reason  before  he  did  the  act.  You 
will  easily  see  that  there  would  be  no  security  for  life  or 
property,  if  men  were  allowed  to  commit  crimes  with  im- 
punity, provided  they  would  first  make  themselves  drunk 
enough  to  cease  to  be  reasonable  beings.  And,  therefore, 
it  is  an  inquiry  of  great  importance  in  this  case,  and,  in 
the  actual  state  of  the  evidence,  I  think,  one  of  no  small 
difficulty,  whether  this  homicide  was  committed  while  the 
prisoner  was  suffering  under  that  marked  and  settled  dis- 
ease of  delirium  tremens^  or  in  a  fit  of  drunken  madness. 
My  instruction  to  you  is,  that  if  the  prisoner,  while  sane 
and  responsible,  made  himself  intoxicated,  and  while  in- 
toxicate4  committed  a  murder  by  reason  of  insanity,  which 
was  one  of  the  consequences  of  that  intoxication,  and  one 
of  the  attendants  on  that  state,  then  he  is  responsible  in 
point  of  law,  and  must  be  punished.  This  is  as  clearly 
the  law  of  the  land  as  the  other  rille,  which  exempts  from 
punishment  acts  done  -ander  delirium  tremens.  It  may 
sometimes  be  difficult  to  determine  under  which  rul^,  in 
point  of  fact,  the  accused  comes.  Perhaps  you  will  think 
it  not  easy  to  determine  it  in  this  case.  But  it  is  the  duty 
of  the  jury  to  ascertain  from  the  evidence  on  which  side 
of  the  line  this  case  falls,  and  to  decide  accordingly.     It 
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may  be  very  material  for  you  to  know  on  which  party  is 
the  burden  of  proof  in  this  part  of  the  case.  I  have  al- 
ready told  you,  that  it  is  incumbent  on  the  prisoner  to 
satisfy  you  he  was  insane  when  he  struck  the  blow ;  for 
the  reason  that,  as  men  in  general  are  sane,  the  law  pre- 
sumes each  man  to  be  so  till  the  contrary  is  proved.  But 
if  the  contrary  has  been  proved ;  if  you  are  satisfied  the 
prisoner  was  insane^  the  law  does  not  presume  his  insanity 
arose  from  any  particular  cause ;  and  it  is  incumbent  on 
the  party  which  asserts  that  it  did  arise  from  a  particular 
cause,  and  that  the  prisoner  is  guilty,  by  law,  because  it 
arose  from  that  cause,  to  make  out  this  necessary  element 
in  the  charge  to  the  same  extent  as  every  other  element  in 
it.  For  the  charge  then  assumes  this  form,  —  that  the 
prisoner  committed  a  murder,  for  which,  though  insane,  he 
is  responsible,  because  his  insanity  was  produced  by,  and 
accompanied  a  state  of  intoxication.  In  my  judgment, 
the  government  must  satisfy  you  of  these  facts,  which  are 
necessary  to  the  guilt  of  the  prisoner  in  point  of  law,  pro- 
vided you  are  convinced  he  was  insane.  You  will  look 
carefully  at  all  the  evidence  bearing  on  this  question,  and 
if  you  are  convinced  that  the  prisoner  was  insane,  to  that 
extent  which  I  have  described  as  necessary  to  render  him. 
irresponsible,  you  will  acquit  him ;  unless  you  are  also  con- 
vinced his  insanity  was  produced  by  intoxication,  and 
accompanied  that  state ;  in  which  case  you  will  find  him 
guilty. 

The  prisoner  was  acquitted. 

LufUj  District  Attorney^  for  the  United  States. 

R.  Choate  and  Narthend,  for  the  prisoner. 
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J.  Vincent  Browne,  in  Error,  vs.  The  United  States. 

The  payment  of  narj  and  priTateer  pensions,  onder  the  orders  of  the  Secretarj 
of  the  Netj,  does  not  constitute  the  person  paying  them  an  officer  of  the 
United  States ;  and  if  the  person  thns  disbursing  public  money  at  the  same 
time  holds  the  office  of  Navy  Agent,  he  cannot  be  allowed  any  extra  pay  or 
emolument  for  making  such  disbursement 

This  was  a  writ  of  error  to  the  District  Court  of  the 
District  of  Massachusetts.  An  action  was  brought  by  the 
United  States  against  the  plaintiff  in  error,  to  recover  of 
him  a  balance  of  01,164.75,  alleged  to  be  due  from  him  as 
Navy  Pension  Agent.  The  bill  of  exceptions  was  as  fol- 
lows:— 

At  the  trial  of  the  cause  before  the  jury,  the  plaintiffs 
claimed  to  recover  of  the  defendant,  late  Navy  Pension 
Agent,  at  Boston  in  Massachusetts,  the  sum  of  eleven 
hundred  and  sixty-four  dollars  and  seventy-five  cents 
($1,164.75.) 

This  amount  had  been  retained  by  the  defendant,  upon 
the  ground  that  he  was  entitled  to  so  much,  as  a  commis- 
sion of  two  and  one  half  per  cent,  for  disbursing,  in  the 
capacity  of  Navy  Pension  Agent,  the  sum  of  forty-six 
thousand  five  hundred  and  eighty-nine  dollars  and  ninety- 
two  cents  ($46,589.92) ;  and  he  proved  this  claim  to  have 
been  disallowed  by  the  Treasury  Department  in  the  de- 
fendant's accounts. 

The  defendant,  to  maintain  the  issue  on  his  part,  gave 
evidence  that,  on  the  ninth  day  of  October,  1841,  he,  then 
being  Navy  Agent  at  Boston,  under  commission  dated  the 
twentieth  day  of  September,  1841,  was  appointed  by  the 
Secretary  of  the  Nayy  agent  for  paying  navy  pensions  at 
Boston ;  that  he  therefore  entered  upon  the  duties  of  this 
agency,  and  continued  Pen8i9n  Agent  till  the  twenty- 


16  MASSACHUSETTS. 


Browne  v.  United  States. 


second  day  of  April,  1845,  when  he  was  notified  of  the 
appointment  of  his  successor;  and  the  second  day  of  May 
following,  when  he  was  directed  to  pay  over  the  funds  of 
the  Navy  Pension  Agency  to  his  successor,  Isaac  P.  Davis, 
Esq.,  who  was  not  Navy  Agent  at  Boston ;  that  the  de- 
fendant had  ceased  to  be  Navy  Agent  on  the  first  day  of 
April,  1845,  when  his  successor  in  that  office,  Isaac  Hull 
Wright,  Esq.,  was  appointed ;  that,  during  the  period  of 
his  Navy  Pension  Agency,  he  performed  all  the  duties  of 
that  office,  and  received  and  disbursed  the  funds  of  the 
government  to  the  amount  before  stated,  keeping  sepa- 
rate books  and  separate  funds,  and  rendering  separate 
accounts  thereof  and  of  the  performance  of  his  duties 
therein,  and  conducting  all  the  affairs  of  his  agency  under 
the  name  of  Navy  Pension  Agent,  at  Boston;  that  he 
received  no  allowance  or  compensation  for  the  same,  sepa- 
rate from  the  compensation  fixed  by  law,  as  Navy  Agent ; 
and  that  the  commission  charged  above  was  a  fair  and 
reasonable  compensation  for  his  services  as  Navy  Pension 
Agent ;  that  he  received,  during  the  whole  time  that  he  was 
Navy  Agent,  the  maximum  compensation  allowed  by  law 
for  performing  the  duties  of  that  office.  And  the  defend- 
ant thereupon  contended  that,  by  law,  he  was  entitled  to 
the  sum  charged  and  disallowed,  as  above,  as  a  fair  and 
reasonable  compensation  for  his  services  in  the  office  of 
Navy  Pension  Agent 

But  the  judge  instructed  the  jury  that,  during  the  time 
the  defendant  was  Navy  Agent,  and  actually  received  the 
maximum  compensation  allowed  by  law  to  that  office,  he 
was  not  entitled  to  further  additional  compensation  for 
services  rendered  by  direction  of  the  Secretary  of  the  Navy, 
as  Pension  Agent.  Whereupon,  the  defendant  excepted 
to  these  instructions  of  the  judge,  and  prayed  that  his  ex- 
ceptions might  be  allowed,  and  they  were  allowed  accord- 
ingly. Signed,  Peleg  Sprague,  Judge. 
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The  question  was,  whether  the  plaintiff  in  error  was  en- 
titled to  compensation  for  the  services  rendered  by  him,  as 
Navy  Pension  Agent,  while  he  held  the  office  and  received 
the  compensation  of  Navy  Agent. 

It  was  argued  by  iL  Choate  and  J,  H.  Brovm^  for  the 
plaintiff  in  error,  and  by  the  District  Attorney  for  the 
United  States. 

Curtis,  J.  The  Act  of  March  3d,  1839,  s.  3,  (5  Stats,  at 
Large,  349,)  provides  that  no  officer,  in  any  branch  of  the 
public  service,  or  any  other  person,  whose  salary  or  whose 
pay  or  emoluments  is  or  are  fixed  by  law  and  regulations, 
shall  receive  any  extra  allowance  or  compensation,  in  any. 
form  whatevel*,  for  the  disbursement  of  public  money,  or 
the  performance  of  any  other  service,  unless  the  said  extra 
allowance  or  compensation  be  authorized  by  law. 

The  Act  of  August  23d,  1842,  (5  Stats,  at  Large,  510,) 
passed  about  ten  months  after  Mr.  Browne's  appointment, 
substantially  reenacts  this  law,  with  some  changes  of 
phraseology,  apparently  designed  to  render  the  same  more 
clear,  and  superadds  the  requirement,  that  the  appropria- 
tion for  such  additional  pay,  extra  allowance,  or  compen- 
sation, must  explicitly  set  forth  that  it  is  made  for  such 
object.  This  latter  clause  does  not  seem  to  be  material  in 
this  case,  for  it  is  not  pretended  that  there  is  any  law  of 
Congress  authorizing  compensation  for  the  services  in 
question ;  nor  is  it  denied,  that,  if  this  case  be  within  either 
of  these  acts,  the  compensation  claimed  by  the  plaintiff  in 
enor  cannot  be  allowed.  So  that  the  question  is,  whether 
the  case  stated  by  the  bill  of  exceptions  is  within  either  of 
these  acts  of  Congress.  It  is  clear  that  Mr.. Browne,  as 
Navy  Agent,  comes  within  the  very  broad  language  of 
these  laws;  the  words,  ''no  officer  in  any  branch  of  the 
public  service,  or  any  other  person,  whose  salary,  pay, 

2* 


18  MASSACHUSETTS. 


Browne  v.  United  States. 


or  emoluments  is  or  are  fixed  by  law  or  regulations," 
certainly  include  a  Navy  Agent.  He  was  a  person  in  a 
branch  of  the  public  service,  and  his  emoluments  were 
fixed  by  law ;  for  the  Act  of  March  3d,  1809,  s.  3,  (2  Stats, 
at  Large,  536,)  which  authorized  the  President  to  appoint 
such  agents,  provides  that  their  compensation  shall  not,  in 
.  any  instance,  exceed  that  allowed  by  law  to  the  purveyor 
of  public  supplies,  which,  by  the  Act  of  February  23d, 
1795,  s.  1,  (1  Stats,  at  Large,  419,)  was  fixed  at  two  thou- 
sand dollars  per  annum.  Not  denying  that  this  is  so,  the 
counsel  for  the  plaintiff  in  error  argue,  that  this  case  is  not 
within  the  prohibitory  Acts  either  of  1839  or  1842,  because 
those  acts  are  not  applicable  to  a  case  where  the  same  per- 
son holds  two  distinct  offices,  and  discharges  the  appropri- 
ate duties  of  each ;  and  because  Mr.  Browne  did  thus  hold 
and  discharge  the  duties  of  two  distinct  offices,  viz..  Navy 
Agent  and  Navy  Pension  Agent 

Both  these  positions  require  examination.  The  office  of 
Navy  Agent,  though  not  designated  by  that  name,  is 
authorized  by  the  Act  of  1809,  above  referred  to.  The 
President,  with  the  advice  and  consent  of  the  Senate,  is 
therein  empowered  to  appoint  agents,  either  for  the  purpose 
of  making  contracts,  or  for  the  purchase  of  supplies,  or  for 
the  disbursement,  in  any  other  manner,  of  moneys  for  the 
use  of  the  military  establishment  or  of  the  navy  of  the 
United  States.  No  other  than  this  very  general  descrip- 
tion of  the  duties  of  this  officer  is  known  to  me  to  exist 
in  any  law.  Upon  such  appointment  a  commission  issues, 
which  empowers  and  requires  the  officer  therein  denomi- 
ated  a  Navy  Agent,  to  perform  such  duties  as  shall  from 
time  to  time  be  required  of  him,  by  the  President  or  the 
Secretary  of  the  Navy. 

To  ascertain  whether  the  payment  of  navy  pensions, 
under  the  orders  of  the  Secretary  of  the  Navy,  constitutes 
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a  separate  office,  it  is  necessary  to  refer  to  the  acts  of  Con- 
gress on  that  subject.  By  the  Act  of  March  3, 1799,  s.  9, 
10,  (1  Stats,  at  Large,  716,)  the  money  accruing  from  the 
sale  of  prizes  was  declared  to  be  a  fund  for  the  half-pay  of 
such  officers  and  seamen  as  might  be  entitled  thereto,  and 
for  making  provision  for  disabled  and  meritorious  officers 
and  seamen,  and  it  was  put  under  the  management  of  the 
Secretaries  of  the  Navy,  War,  and  the  Treasury. 

By  the  Act  of  June  26, 1812,  s.  17,  (2  Stats,  at  Large, 
763,)  two  per  centum  of  the  net  amount  of  prize  money 
arising  from  captures,  or  salvage  for  recaptures,  by  the 
private  armed  vessels  of  the  United  States,  are  directed  to 
be  paid  to  the  United  States,  to  be  held  as  a  fund  for  the 
support  and  maintenance  of  persons  wounded,  and  of  the 
widows  and  orphans  of  persons  slain  on  board  such  pri- 
vate armed  vessels.  And  by  the  Act  of  July  10,  1832, 
(4  Stats,  at  Large,  572,)  the  former  board  of  trustees  are 
directed  to  close  their  accounts,  and  pay  these  funds  to  the 
Treasurer  of  the  United  States,  for  the  use  of  the  Secre- 
tary of  the  Navy,  for  the  payment  of  navy  and  privateer 
pensions ;  and  the  Secretary  of  the  Navy  is  constituted 
the  trustee  of  such  funds,  and  is  authorized  to  grant  and 
pay  the  pensions  according  to  the  acts  of  Congress  in  that 
behalf,  and  to  keep  accounts  of  receipts  and  expenditures. 

It  is  under  this  authority  that  the  Secretary  of  the  Navy 
required  Mr.  Browne  to  receive  certain  of  these  funds,  and 
disburse  the  same  in  part  execution  of  the  trust  which,  by 
the  last-mentioned  law,  is  incumbent  on  the  Secretary  as 
the  trustee  of  these  funds. 

It  is  impossible  to  maintain  that  this  order  of  the  Secre- 
tary is  such  an  appointment  to  an  office  as  takes  the  case 
out  of  the  Acts  of  1839  and  1842.  In  the  first  place,  if 
such  an  office  as  Navy  Pension  Agent  existed  by  law,  the 
head  of  a  department  could  not  appoint  to  such  office. 
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there  not  being  any  act  of  Congress  vesting  in  him  that 
power.^  In  the  next  place,  there  is  no  sach  ojSice  created 
by  law.  It  must  be  admitted  that  Congress,  by  making 
the  Secretary  of  the  Navy  a  trustee,  and  requiring  him  to 
take  care  of  and  disburse  these  funds,  did,  by  implication, 
enable  him  to  employ  the  necessary  instrumentalities  to 
execute  the  trust ;  and  that,  until  July  4, 1840,  (5  Stats,  at 
Large,  385,  s.  6,)  when  the  Receivers- General  were  required 
by  Congress  to  pay  pensions  under  the  direction  of  the  Se- 
cretary, he  might  use  a  reasonable  discretion  in  the  selection 
and  employment  of  these  instrumentalities.  But  this  falls 
far  short  of  the  creation  of  an  office  under  the  United  States. 
It  amounts  only  to  the  employment  of  some  person  to 
execute,  for  the  time  being,  some  portion  of  this  trust ;  but 
where,  or  how  long,  or  to  what  extent,  or  whether  at  all, 
such  temporary  and  occasional  agency  should  exist,  is  left 
to  the  discretion  of  the  head  of  the  department.  Now, 
to  allow  that  this  not  only  constitutes  an  office,  but  that  a 
Navy  Agent,  doing  such  service,  is  to  be  deemed  thereby  to 
hold  a  second  and  distinct  office,  and  so  not  to  come  within 
the  prohibition  of  these  Acts  of  1839  and  1842,  would 
simply  annul  those  acts.  Because,  in  every  case  where 
extra  compensation  could  be  claimed  before  the  Act  of 
1839,  by  an  officer  having  a  fixed  compensation,  it  must 
have  been  claimed  for  services  not  within  the  scope  of  the 
official  duties  of  the  claimant.^  And  if  it  were  enough, 
under  these  acts,  that  the  claimant  had  done  duty,  out  of 
the  scope  of  his  office,  under  a  requisition  by  the  head  of 
the  department,  no  cases  would  be  left  for  these  acts,  re- 
straining increased  compensation,  to  operate  upon.  I  can- 
not agree,  therefore,  to  the  position  ihkt  Mr.  Browne,  as 


1  Constitution,  art,  2,  s.  2.     United  States  y.  Mawrice^  2  Brock.  B.  108. 
3  Andrews  y.  United  States,  2  Stoiy,  208. 
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Navy  Pension  Agent,  did  hold  a  separate  office  under  the 
Constitution  and  laws  of  the  United  States,  so  as  to  take 
his  case  out  of  the  prohibitions  of  these  laws. 

But  if  he  did  hold  a  separate  office,  created  by  law,  to 
which  he  was  duly  appointed,  I  should  still  be  unable  to 
come  to  the  conclusion  that  he  is  legally  entitled  to  the 
compensation  claimed.  Before  1839,  the  Supreme  Court) 
by  a  series  of  decisions,  had  established  the  rule,  that  an 
officer  who  rendered  services  to  the  government  not  within 
the  scope  of  his  official  duties,  was  entitled  to  set  off  his 
equitable  claims  for  compensation  in  an  action  by  the 
United  States,  although  they  were  of  such  a  character  that 
the  head  of  a  department  could  not  by  law  allow  them.^ 
And  this  principle  had  been  applied  to  very  many  cases  in 
the  circuits.  To  the  abstract  justice  of  this  principle,  it 
would  seem  there  could  be  no  objection ;  but,  apparently, 
Congress  became  dissatisfied  with  its  practical  application 
to  that  class  of  cases  where  the  officer's  compensation  is 
fixed  by  law  or  regulations,  and  therefore  enacted  these  laws 
of  1839  and  1842.  Of  the  first  of  these  Acts,  the  Supreme 
Court,  in  the  case  of  Bot/t  v.  The  United  Stales^  10  How. 
141,  says :  <'  It  is  impossible  to  misunderstand  this  lan- 
guage, or  the  purpose  and  intent  of  the  enactment  It 
cuts  up  by  the  roots  these  claims  by  public  officers  for 
extra  compensation  on  the  ground  of  extra  services.  There 
is  no  discretion  left  in  any  officer  or  tribunal  to  make 
the  allowance,  unless  it  is  authorized  by  some  law  of 
Congress.  This  prohibition  is  general,  and  applies  to  all 
public  officers,  or  quasi  public  officers,  who  have  a  fixed 
compensation." 

Now,  looking  at  the  intention  of  these  acts;  and  the  Ian* 


1  United  States  y.  Wilkins,  6  Wheat.  R.  135 ;  United  States  y.  McDaniel, 
7  Pet.  R.  1 ;  United  States  y.  Ripley,  7  Pet.  R.  18 ;  United  States  y.  FiMirown, 
7  Pet  28. 
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guage  employed  in  them,  I  am  unable  to  come  to  the  con- 
clusion, that  extra  compensation  can  be  allowed  to  an 
of&cer,  because  he  has  disbursed  public  money  which  his 
office  did  not  require  him  to  disburse.  This  is  all  that 
needs  to  be  decided  in  this  case.  The  argument  at  the 
bar  was,  that  the  extra  allowance  could  not  mean  a  com- 
pensation fixed  by  law  for  discharging  all  the  duties  of 
another  and  distinct  office,  and  so  entitling  him  by  law  to 
such  compensation.  This  may  be  so.  But  to  bring  this 
case  within  the  argument,  it  must  be  shown  that  there  is 
another  office,  which  has  a  compensation  attached  to  it  by 
law,  and  that  the  claimant  has  become  entitled  to  that 
compensation  by  performing  all  its  duties,  which  in  this 
case  is  not  true. 

The  United  States  v.  Morse^  3  Story's  R.  87,  was  much 
relied  on;  but  that  was  decided  under  another  statute,  and 
was  the  case  of  a  distinct  office,  having  a  compensation 
attached  to  it  by  law,  and  the  claimant  had  discharged  its 
duties.  The  general  observations  of  Mr.  Justice  Story 
concerning  the  policy  of  Congress,  are  in  entire  accord- 
ance with  the  settled  doctrines  of  the  Supreme  Court,  be- 
fore the  Act  of  1839  was  brought  under  its  notice ;  and  as 
he  makes  no  allusion  to  that  act,  which,  being  only  one 
section  of  an  "appropriation  bill,  might  well  escape  his 
attention,  I  cannot  consider  that  he  had  it  in  view,  or  in- 
tended to  embrace  it  in  his  general  reasoning. 

The  decision  of  the  learned  District  Judge,  for  the 
Maine  District,  in  United  States  v.  Jarvis^  is  also  relied 
on  by  the  plaintiff  in  error.  But  the  learned  District 
Judge  for  this  district  decided  this  case  the  other  way.  I 
have  not  the  advantage  of  knowing  the  reasons  for  either 
of  these  decisions ;  and  though  I  have  great  respect  for 
the  opinions  of  both  those  learned  judges,  their  decisions, 
as  matter  of  authority,  can  have  no  binding  force  in  this 
appellate  court. 
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I  have  avoided  all  disenssion  of  one  of  the  qaestions 
suggested  at  the  bar,  whether  the  disbursement  of  these 
moneys  really  came  within  the  scope  of  the  official  duties 
of  the  Navy  Agent,  and  so  whether  his  bond  would  cover 
tiie  faithful  performance  of  this  duty.  It  is  a  question  not 
necessary  to  be  decided  in  this  case,  and  I  give  no  opinion 
upon  it.  My  conclusion  is,  that  there  was  no  error  in  the 
ruling  of  the  District  Judge,  and  that  the  following  order 
be  entered. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  now  here  adjudged  by  this 
Court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  cent,  per  annum. 


United  States  vs.  Robert  Morris. 

Under  the  Constitution  and  laws  of  the  United  States,  the  joiy  are  not  the 
judges  of  the  law  in  a  trial  for  a  crime ;  they  are  to  take  the  law  from  the 
Court,  and  apply  it  to  the  facts  which  they  may  find  from  the  eridence,  and 
thus  frame  their  general  yerdict,  of  guilty  or  not  guilty. 

Under  the  Act  of  Congress  of  August  8, 1846,  (9  Stats,  at  Large,  73,  s.  3,)  an 
indictment  for  a  misdemeanor  may  he  remitted  to  this  Court,  by  an  order 
made  at  a  term  subsequent  to  that  to  which  the  indictment  is  returned,  and 
after  the  defendant  has  pleaded,  and  some  proceedings  have  been  had. 

It  is  not  a  good  plea,  in  bar  to  an  indictment  for  a  misdemeanor,  that  the  case 
was  once  committed  to  a  jury,  and  withdrawn  before  verdict  by  order  of  the 
Court 
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ThoQgh  neither  party  has  a  right  of  challenge  after  a  juror  is  sworn,  it  is  in 
the  discretion  of  the  Court  to  protect  the  administration  of  justice,  by  in- 
vestigating, at  any  stage  of  thq  trial,  an  objection  to  the  impartiality  of  a 
jury,  and  by  withdrawing  the  case  from  the  jury,  if  any  juror  is  found  unfit 
to  sit  therein. 

The  question,  whether  a  person  was  held  to  service  under  the  laws  of  Vir- 
ginia, is  partly  a  question  of  status^  and  partly  a  question  of  property ;  and 
in  either  aspect,  evidence  that  the  person  was,  in  point  of  fact,  held  and 
treated  as  a  slave  in  Virginia,  is  admissible,  and,  if  not  controlled,  suffi- 
cient evidence  to  require  the  jury  to  find  that  he  was  held  to  service  under 
the  laws  of  that  State. 

An  indictment  for  a  misdemeanor  was  found  against  the 
defendant,  and  returned  into  the  District  Court,  which, 
having  been  removed  to  this  Court,  the  defendant  filed  the 
following  plea :  — 

Circuit  Court  of  the  United  States  for  the  First  Circuit 

Massachusetts,  ss.  October  Term,  1851. 
United  States  v.  Robert  Morris. 

Special  Plea.  —  And  now  the  defendant,  after  the  read- 
ing of  the  indictment,  says,  that  the  same  indictment  was 
returned  by  the  Grand  Jury  of  the  United  States  to  the 
District  Court  of  the  United  States  for  this  district,  at  the 
March  term  thereof,  last  past;  that  he  appeared  before 
said  Court,  and  was  duly  arraigned  to  answer  to  said  in- 
dictment, at  said  term,  and  did  plead  thereto  the  plea  of 
Not  Guilty ;  that,  thereupon,  a  jury  of  twelve  men  was 
impaneUed  to  try  the  issue  between  him  and  the  United 
States ;  that  each  juror  answered,  under  oath,  that  he  was 
sensible  of  no  bias,  and  entertained  no  opinion  which 
would  prevent  his  finding  a  verdict  against  the  defendant, 
if  the  law  and  the  evidence  required  it ;  that  the  case  was 
opened  to  the  jury  by  the  counsel  for  the  United  States, 
and  witnesses  were  examined  in  behalf  of  the  prosecution. 
That,  thereupon,  the  District  Attorney  moved  the  Court, 
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that  he  might  be  permitted  to  introduce  evidence  tending 
to  show  that  one  of  the  jurors  had  a  bias  in  the  case ;  that 
the  defendant  objected  to  the  right  of  the  Court  to  hear 
the  evidence,  but  it  was  allowed,  and 'several  witnesses 
were  examined  as  to  the  declarations  of  the  juror;  and 
the  Court  ordered  the  juror  to  be  withdrawn,  and  the  case 
to  be  continued  to  the  next  term  of  said  court,  without  the 
consent  of  the  defendant,  and  without  any  necessity  for  so 
doing. 

That  at  the  next  term  of  the  said  court,  to  wit,  the  June 
term,  last  past,  the  judge  of  said  court  ordered  the  indict- 
ment to  be  remitted  to  this  court,  by  an  entry  on  the 
docket,  that,  in  the  opinion  of  the  Court,  difficult  and  im- 
portant questions  of  law  were  involved  in  the  case,  and  it 
was  so  remitted ;  that  no  other  matters  or  things  were  re- 
mitted to  this  court,  except  the  indictment  and  recogni- 
zances; and  none  of  the  proceedings  in  said  court  were 
remitted  to  this  court,  or  appear  on  record,  or  on  the  files 
of  this  court. 

Wherefore,  the  defendant  says,  that  he  ought  not  to  be 
required  to  plead  to  this  indictment ;  and  that  he  ought 
not  to  be  tried  upon  this  indictment ;  and  that  this  court 
ought  not  to  take  further  cognizances  of  this  indict- 
ment And  he  prays  the  judgment  of  the  Court  in  the 
premises.      i  Robert  Morris. 

To  this  plea  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

The  questions  of  law  were  argued  by  the  District  At- 
torney and  N.  J.  Lord^  for  the  United  States,  and  J.  P. 
Hale^  and  K  H.  Dana,  Jr.,  for  the  prisoner.  The  opinion 
of  the  Court  was  delivered  by 

Curtis,  J-    The  first  point  raised  by  this  plea  is,  whe- 
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ther  this  indictment  has  been  lawfully  remitted  to  this 
coart,  and  is  now  regularly  pending  here.  It  is  alleged 
that  the  District  Court  had  not  power,  under  the  act  of 
1846,  c  98,  s.  3,  to  remit  the  indictment  to  this  court,  for 
several  reasons,  the  first  of  which  is,  that  the  order  to 
remit  was  not  made  at  the  term  when  the  indictment  was 
presented. 

The  clause  of  the  statute  under  which  the  District  Court 
acted  is  as  follows:  —  "And  the  said  District  Court  may, 
moreover,  in  like  manner^  remit  to  the  Circuit  Court  any 
indictment  pending  in  said  District  Court,  when,  in  the 
opinion  of  the  Court,  difficult  and  important  questions  of 
law  are  involved  in  the  case;  and  the  proceedings  there- 
upon shall  thereafter  be  the  same  in  the  Circuit  Court,  as 
if  such  indictment  had  been  originally  found  and  presented 
therein." 

It  is  argued  that  the  direction  to  remit  "  in  like  manner,"- 
refers  to  the  manner  of  remitting  capital  indictments,  pro- 
vided for  just  before,  in  the  same  section.  Of  this  there 
can  be  no  doubt.  It  is  further  argued,  that  the  "like  man- 
ner" includes  a  direction  to  remit  to  the  next  term  of  the 
Circuit  Court,  because  capital  indictments  are  to  be  remit- 
ted to  the  next  term  of  that  court.  If  it  were  admitted, 
that  the  authority  to  remit  "  in  like  manner  "  is  an  author- 
ity to  remit  to  the  next  term  of  the  Circuit  Ca(urt,  it  would 
not  follow  that  the  remission  must  be  to  the  term  of  the 
Circuit  Court  next  following  the  presentment  of  the  indict- 
ment in  the  District  Court 

The  question  would  still  remain,  whether  the  order  to 
remit  must  be  made  at  the  term  at  which  the  indictment 
is  presented.  The  time  when  such  order  is  to  be  entered 
may  or  may  not  be  considered  as  part  of  the  "  manner  "  of 
remitting.  Generally,  the  time  of  doing  an  act  and  the 
manner  of  doing  an  act  are  distinct  things.     The  phrase, 
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at  such  times  and  in  such  manner,  is  one  of  very  frequent 
occurrence  in  legal  language,  and  is  strictly  correct.  Still, 
it  may  be  that,  though  not  naturally  included.  Congress 
intended  to  embrace  the  time  of  entering  the  order  in  the 
words  ^<in  like  manner;"  and  therefore  it  is  necessary  to 
look  carefully  at  the  different  parts  of  this  statute,  and  see 
if  such  was  the  intention  of  Congress.  When  the  remis- 
sion of  capital  indictments  is  provided  for,  the  act  says, 
"  every  indictment  for  a  capital  offence  presented  to  the 
District  Court,  shall,  by  order  entered  on  the  nrunutes  of 
the  court,  be  remitted,"  &c.  It  is  not  intended  that  such 
indictment  shall,  in  a  legal  sense,  be  pending  in  that  court 
which  has  not  power  to  try  them ;  they  are  to  be  presented 
and  then  remitted,  and  the  inference  is  a  necessary  one, 
that  the  order  to  remit  is  to  be  made  when  presented.  But 
by  the  clause  under  consideration,  the  Court  has  power  to 
remit  any  indictment  pending  in  that  court ;  from  which 
no  such  inference,  but  the  contrary,  is  to  be  drawn ;  for  in- 
dictments are  pending  only  after  they  are  presented,  and 
their  pendency  continues  till  finally  disposed  of.  It  would 
seem,  therefore,  that  the  words  "  in  like  manner  "  were  not 
intended  to  embrace  the  time  when  the  order  is  to  be 
entered ;  for  in  one  case  it  is  to  be  when  the  indictment  is 
presented,  in  the  other  while  it  is  pending.  If  we  look 
further  at  the  subject-matter  of  the  enactment,  we  find 
that  the  statute  says,  any  indictment  pending  in  the  Dis- 
trict Court  may  be  remitted,  <<  when,  in  the  opinion  of  the 
Court,  difficult  and  important  questions  of  law  are  involved 
in  the  case." 

The  natural  meaning  of  this  is,  that  the  order  may  be 
made  when  the  Court  shall  have  arrived  at  the  opinion 
that  such  questions  are  involved  in  the  case,  and  if  so, 
there  is  no  limit  of  time.  When  that  opinion  is  formed 
the  time  is  come,  according  to  the  statute,  to  make  the 
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order ;  till  it  is  formed,  the  time  has  not  come ;  and  whe- 
ther formed  at  the  first,  or  any  subsequent  term,  it  is  equally 
a  compliance  with  the  statate  to  enter  the  order. 

But  it  is  also  contended,  that  this  order  must  be  made 
before  any  proceedings  have  taken  place  under  the  indict* 
ment,  and  that  to  allow  a  remission  after  any  proceedings 
would  endanger  the  prisoner's  rights,  and  could  not  have 
been  intended  by  Congress.  It  is  undoubtedly  true  that, 
to  deprive  a  prisoner  on  trial  for  a  crime  of  any  substantial 
right,  is  BO  contrary  to  the  general  system  of  our  law,  that 
the  legislative  intention  must  be  expressed  with  great  clear- 
ness to  induce  the  Court  to  suppose  that  such  was  the  de- 
sign. But  if,  on  the  contrary,  very  important  rights  are 
secured ;  if  the  provision  is  in  harmony  with  other  modes 
of  proceeding,  which  have  been  long  in  use  and  generally 
approved;  and  if  the  worst  that  can  be  imagined  is  not 
the  loss  of  any  right,  but  merely  some  danger  of  incon- 
venience in  some  possible  cases,  it  would  be  going  too  far 
for  the  Court  to  put  a  constrained  interpretation  upon  the 
law,  and  deny  to  it  its  full  meaning. 

It  has  already  been  stated,  that  the  natural  meaning  of 
this  clause  is,  that  the  order  to  remit  is  to  be  made  when 
the  Court  has  arrived  at  the  opinion  that  difiBcult  and  im- 
portant questions  of  law  are  involved  in  the  case,  and  that 
the  act  prescribes  no  limit  of  time  within  which  such 
opinion  is  to  be  formed.  It  may  be  added,  that  it  is  a 
fair,  not  to  say  a  necessary  ibference,  from  the  fact,  that 
the  remission  is  to  be  made  as  a  consequence  of  the  opi- 
nion that  difficult  and  important  questions  of  law  are 
involved  in  the  case ;  that  such  proceedings  are  to  take 
place,  as  in  the  ordinary  course  of  things  are  usually  neces* 
sary  to  enable  the  Court  to  form  such  an  opinion,  and 
these  would  certainly  include  some  judicial  investigation 
of  the  merits  of  the  particular  case,  or,  if  there  is  a  class 
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of  cases,  of  some  one  of  them.  It  is  suggested  that  the 
Ck>mrt  may  examine  the  indictment,  and  thils  ascertain 
that  important  and  difficult  questions  of  law  are  involved ; 
but  the  act  does  not  confine  the  questions  to  the  indict- 
ment; its  language  is,  "questions  involved  in  the  case.^^ 
Besides,  it  is  no  part  of  the  duty  of  the  Court,  or  of  its 
ordinary  action,  and  can  scarcely  be  considered  judicial, 
for  the  Court  to  inspect  indictments  to  foresee  what  ques- 
tions may  be  raised ;  and  Congress  cannot  be  supposed  to 
have  legislated  for  a  class  of  cases  to  arise  out  of  the  form- 
ation, by  the  Court,  of  an  opinion,  in  a  way  which  is 
entirely  out  of  the  usual  course  of  judicial  action,  and 
which  cases,  therefore,  could  not  justly  be  expected  to 
arise  at  all.  The  sound  construction  of  the  clause  is,  that 
this  opinion  is  to  be  arrived  at,  as  other  judicial  opinions 
are,  in  the  usual  course  of  justice,  after  an  issue  is  made, 
and  the  parties  so  far  heard  as  to  develop  the  questions 
which  exist  The  argument  of  the  defendant's  counsel 
proceeds  upon  the  basis  that  there  are  to  be  no  proceedings 
in  the  District  Court,  and  this  assumption  is  necessary ; 
for  if  it  be  conceded  that  the  accused  is  to  be  arraigned 
and  plead,  the  whole  basis  of  the  argument  must  fail.  But 
if  there  has  been  no  plea,  how  can  the  Court  know  that 
any  question  whatever  is  to  arise.  The  defendant  may 
plead  guilty,  and  so  there  may  be  no  questions  at  all. 

It  is  suggested,  however,  that  the  construction  con- 
tended for  by  the  defendant  ought  to  be  adopted,  bebause 
any  other  affects  the  rights  of  the  accursed,  and  this  is  in 
two  ways.  First,  it  is  urged  that  the  District  Judge  may 
arbiirarily  break  off  a  trial  after  it  has  begun,  and  send  the 
case  to  another  court,  perhaps  for  the  very  purpose  of  embar- 
rassing the  accused ;  though  any  intention  of  imputing  such 
motive  in  this  case  is  wholly  disavowed.  Taking  a  prac- 
tical view  of  this  argument,  it  would  seem  that  a  defend- 
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ant  would  not  be  unwilling  to  get  out  of  a  court  held  by 
a  single  judge,  who  manifested  a  disposition  to  oppress 
him,  and  whose  rulings  there  is  no  means  whatever  of  re- 
vising ;  that  a  judge  who  had  such  a  disposition  would  be 
far  more  likely  to  keep  the  control  of  the  case  than  to  send 
it  to  another  court.  And,  taking  a  legal  view  of  the  sub- 
ject, it  is  clear  that  no  argument  can  be  drawn  from  the 
amount  of  discretionary  authority  thus  conferred  on  the 
judge,  because  it  is  in  harmony  with  other  provisions  of 
law,  and  of  this  very  statute,  and  of  the  same  nature  as 
the  powers  already  possessed  by  courts  of  the  United 
States. 

By  the  act  of  1792,  c.  66,  it  is  provided,  that  when  the 
judges  of  the  Circuit  Court  are  divided  in  opinion,  the 
question  may  be  certified  to  the  Supreme  Court  for  de- 
cision, and  the  trial  is  to  proceed  or  to  be  broken  off,  as 
the  Court  shall  determine.  Here  there  is  a  discretion 
vested  in  the  Court  to  stop  the  trial  or  not,  as  they  shall 
think  the  merits  of  the  case  require,  and  that  for  a  reason 
not  unlke  the  one  on  which  the  judge  is  to  act,  under  the 
clause  of  the  statute  now  in  question. 

In  all  cases  within  the  jurisdiction  of  the  District  Court, 
it  is  in  the  power  of  that  court,  as  it  is  in  the  power  of  the 
Circuit  Court,  even  in  capital  cases,  to  take  the  case  from 
a  jury  impanelled  to  try  it,  whenever,  in  the  opinion  of 
the  Court,  it  is  necessary,  or  required  by  the  interests  of 
public  justice  to  do  so. 

The  authorities  in  support  of  this  position  will  be  pre- 
sently referred  to ;  and  although  they  show  that,  especially 
in  capital  cases,  it  is  a  power  to  be  exercised  with  great 
caution,  yet  it  exists,  and  is  purely  and  entirely  dependent 
upon  the  discretion  of  the  Court ;  and,  by  the  second  sec- 
tion of  this  very  act,  the  District  Court  is  empowered,  on 
the  motion  of  the  District  Attorney,  to  remit  to  this  Court 
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an  indictment  amd  the  proceedings  under  it^  as  a  mere  mat- 
ter of  convenience,  and  when  no  questipns  of  difficulty 
and  importance  are  involved.  It  seems  to  me,  therefore, 
not  improbable  that  Congress  intended  to  intrust  the  Dis- 
trict Court  with  a  similar  discretion,  to  be  exercised  upon 
this  class  of  cases;  —  where,  difficult  and  important  ques- 
tions of  law  being  involved,  there  is  a  moral  necessity, 
and  the  interests  of  public  justice  may  require  that  they 
should  go  into  a  higher  court,  when,  if  they  prove  to  be  so 
difficult  that  a  real  difference  of  opinion  exists  between 
the  two  judges,  they  may  be  sent  to  the  Supreme  Court 
for  a  final  decision.  It  is  apparent  that  the  prisoner  may 
find  great  additional  security  for  his  rights  by  this  course ; 
and,  considering  that  it  is  only  recently  that  any  criminal 
jurisdiction  was  intrusted  to  the  District  Court,  that  it  now 
has  an  entire  criminal  jurisdiction  except  in  capital  cases, 
that  there  is  no  mode  whatever  of  revising  its  decisions 
and  giving  uniformity  to  them  throughout  the  country, 
and  that  Congress  has  by  this  law  intended  to  make  a  pro- 
vision to  prevent  what  might  otherwise  prove  to  be  a 
serions  mischief,  I  do  not  feel  at  liberty  to  hold  that  the 
law  shall  apply  only  to  cases  where  no  proceedings  have 
been  had,  which  would  in  effect  render  it  practically  almost 
inoperative,  and  shall  not  apply  to  cases  quce  frequentius 
accidunt^  where  the  questions  have  been  developed,  as 
questions  ordinarily  are  developed,  by  hearing  the  parties 
upon  a  formed  issue. 

It  is  nrged,  however,  in  the  second  place,  that,  inasmuch 
as  under  this  section  no  proceedings  subsequent  to  the  in- 
dictment are  to  come  up  to  the  Circuit  Court,  it  must  be 
supposed  that  it  was  intended  that  no  cases  should  come 
up  in  which  any  proceedings  had  been  had,  and  that  the 
accused  may  be  injured  by  having  the  indictment  transfer- 
red without  the  proceedings.    This  argument  is  entitled  to 
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weight,  but  it  is  far  from  being  conclusive.  It  may  well 
be  that  Congress  intended  that  a  case  remitted  to  the 
Circuit  Court,  because  it  involved  questions  of  law  so 
important  and  dif&cult,  that  the  interests  of  public  justice 
and  the  rights  of  the  immediate  parties  required  that 
court  not  to  try  and  determine  it,  should  be  tried  in  the 
Circuit  Court  de  novo  from  the  beginning ;  this  might  be 
an  advantage  to  the  prisoner,  for  it  gives  him  an  oppor- 
tunity to  plead  anew.  But  it  is  suggested  that  it  may,  in 
some  cases,  be  injurious  to  him,  because  there  may  be 
something  on  the  record  below  of  which  he  could  avail 
himself  by  motion,  but  if  the  proceedings  below  do  not 
come  up  he  must  plead  the  matter  specially,  and  thus  not 
only  be  put  in  jeopardy  of  failing  upon  some  technical 
point,  but  subjected  to  a  final  judgment  if  he  should  faiL 
But,  under  the  laws  of  the  United  States,  I  know  of  only 
one  matter  which  must  be  pleaded  specially;  that  is,  a 
former  acquittal  or  conviction  for  the  same  offence ;  every- 
thing else  may  be  given  in  evidence  under  the  general 
issue.  But  if  the  defendant  has  been  acquitted  in  the 
District  Court,  the  indictment  is  no  longer  pending  there, 
and  so  cannot  be  remitted  here ;  and  if  it  were  to  be  so 
remitted,  the  Court  would,  upon  motion  and  production  of 
the  record  of  the  District  Court,  dismiss  it ;  the  defendant 
would  not  be  put  to  plead  at  all.  The  Court  has  gone 
much  further  than  this  in  United  States  v.  Coolidge^  2  Gal. 
R.  And  if  the  defendant  were  convicted  in  the  District 
Court,  and  the  case  were  one  in  which  a  new  trial  can  be 
had,  the  defendant  can  have  no  cause  to  complain  that  he 
gets  one  by  having  the  case  certified  here ;  and  if  no  new 
trial  can  be  had  in  a  case  of  felony,  upon  which  I  gave  no 
opinion,  then  the  defendant  has  only  to  move  to  dismiss, 
as  in  case  of  acquittal,  and  he  must  be  discharged. 

Lest  I  should  be  thought  to  have  overlooked  this  par- 
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ticular  case,  in  what  I  have  said  concerning  the  necessity 
of  pleading  specially,  I  observe  that  the  subject-matter  of 
this  plea  could  not  have  been  availed  of  in  the  District 
Court  on  motion,  any  more  than  here,  because  the  gist  of 
the  plea,  as  put  forward  by  the  defendant's  copnsel,  con- 
sists of  matter  of  fact  not  apparent  on  the  record  there, 
^iz.,  that  the  jnror  was  withdrawn  after  he  had  been  ex- 
amined on  the  voir  dire^  for  a  cause  of  challenge  not  aris- 
ing subsequent  to  the  impanelling  of  a  jury,  the  defend- 
ant objecting,  and  that  the  case  was  taken  from  the  jury 
without  necessity.  Whatever  averments  the  plea  contains 
as  to  these  matters,  would  be  just  as  much  dehors  the 
record  in  that  court  as  in  this,  and  of  course  would  have 
been  so  in  this  court  if  the  whole  record  had  come  up. 

I  am  of  opinion,  therefore,  that  the  natural  meaning  of 
the  language  of  this  third  section  empowers  the  District 
Court  to  remit  to  this  court  an  indictment  pending  therein* 
at  a  term  subsequent  to  that  when  presented,  and  after 
any  proceedings  have  been  had  therein  which  do  not 
amount  to  a  bar  to  a  future  trial;  that  the  subject-matter 
of  the  act  does  not  call  for  a  restricted  interpretation  of 
its  language,  and  that,  therefore,  this  indictment  was  pro- 
perly remitted  here,  unless  the  matters  contained  in  the 
plea  amount  to  a  bar  to  another  trial. 

Considered  as  a  plea  in  bar,  its  substance,  as  understood 
by  the  defendant's  counsel,  is,  that  this  indictment  for  a 
misdemeanor,  having  been  committed  to  a  jury  impan- 
elled to  try  it,  was,  by  order  of  the  Coqrt,  taken  from 
this  jury,  and  the  case  continued  without  necessity ;  and 
that,  before  this  was  done,  a  juror,  who  had  been  examined 
on  the  voir  direy  as  to  his  standing  indifferent,  and  who 
had  so  answered  that  he  was  sworn  and  sat  on  the  panel, 
was  withdrawn,  by  order  of  the  Court,  upon  proof  of 
bias.     Supposing  this  to  be  just  as  the  defendant's  coun- 
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sel  understands  it,  I  should  feel  it  to  be  quite  impossible 
to  come  to  the  conclusion  that  the  plea  is  a  good  bar.  I 
know  of  no  authority  for  the  position  that,  because  a  trial 
for  misdemeanor  has  been  broken  off  in  a  manner  which 
the  defendant  avers,  and  offers  to  prove  to  the  satisfaction 
of  another  court,  was  irregular,  therefore  there  can  be  no 
further  trial. 

But  I  do  not  pause  upon  this,  because  I  think  it  clear 
that  when  this  plea  is  examined  it  fails  to  show  any  irre- 
gularity in  the  proceedings  of  the  District  Court 

The  defects  alleged  consist,  first,  in  withdrawing  a  juror, 
and  second,  in  ordering  the  case  to  be  continued.  As  to 
the  first,  it  is  contended  that  the  common  law  does  not 
allow  a  juror  to  be  challenged  after  he  is  sworn,  except  for 
causes  arising  after  he  is  sworn ;  that  here  the  juror  was 
examined  on  the  voir  dire  as  to  his  bias,  was  sworn,  and 
then  challenged,  and  evidence  of  bias  allowed  to  be  given, 
and  that  this  was  necessarily  the  same  cause  of  challenge 
inquired  into  on  the  voir  dire  ;  that  bias  is  a  state  of  mind, 
and  so  the  evidence  must  necessarily  have  applied  to  the 
cause  of  challenge  existing  when  the  juror  was  sworn.  It 
must  be  admitted  that  bias  is  a  state  of  mind,  but  it  does 
not  necessarily  follow  that  the  evidence  applied  to  a  cause 
of  challenge  existing  when  the  juror  was  sworn.  This 
assumes  that  the  mind  cannot  change  its  state  or  be 
changed,  and  that  because  the  juror  stood  indifferent 
when  he  was  sworn,  he  could  not  become  biased  after- 
wards, which  is  evidently  untrue.  There  is  no  averment 
in  this  plea  that  the  cause  of  challenge  existed  when  the 
juror  was  sworn,  nor  that  the  evidence  in  support  of  it 
related  to  the  state  of  mind  of  the  juror  before  he  was 
sworn,  and,  consequently,  upon  the  rule  of  the  common 
law,  as  understood  by  the  defendant's  counsel,  the  plea  is 
bad  in  this  particular.    It  is  not  known  to  me  what  is  the 
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troth  of  the  case,  or  whether,  consistently  with  the  trath, 
the  plea  could  be  amended ;  but  as  I  have  a  clear  opinion 
npon  the  merits  of  this  part  of  the  plea,  wholly  independ- 
ent  of  this  defect  in  it,  I  think  it  proper  to  express  it. 

The  nile  of  the  common  law,  as  shown  by  the  authori- 
ties cited  by  the  defendant's  counsel,  is,  that  neither  party 
has  a  right  of  challenge,  after  the  juror  is  sworn,  for  cause 
then  existing.  But  it  by  no  means  follows  that  it  is  not 
in  the  power  of  the  Court,  at  the  suggestion  of  one  of  the 
parties,  or  upon  its  own  motion,  to  interpose  and  withdraw 
from  the  panel  a  juror  utterly  unfit,  in  the  apprehension  of 
every  honest  man,  to  remain  there.  Suppose  a  prisoner 
on  trial  for  his  life  should  inform  the  Court  that  a  juror 
had  been  bribed  to  convict  him  —  that  the  fact  was  .un- 
known to  him  when  the  juror  was  sworn,  and  that  he  had 
just  obtained  plenary  evidence  of  it,  which  he  was  ready 
to  lay  before  the  Court,  is  the  Court  compelled  to  go  on 
with  the  tiial?  Suppose  the  judge,  during  the  trial, 
obtains,  by  accident,  personal  knowledge  that  one  of  the 
jurors  is  determined  to  acquit  or  convict  without  any 
regard  to  the  law  or  the  evidence,  is  he  bound  to  hold  his 
peace?  In  my  judgment,  such  a  doctrine  would  be  as 
wide  of  the  common  law  as  it  would  be  of  common  sense 
and  common  honesty.  The  truth  is,  that  this  rale,  like  a 
great  many  other  rules,  is  for  the  orderly  conduct  of  busi- 
ness. There  must  be  some  prescribed  order  for  the  parties 
to  make  their  challenges,  as  well  as  to  do  almost  every 
thing  else  in  the  course  of  a  trial  As  matter  of  right,  nei- 
ther party  can  deviate  from  this  order.  And  it  is  the  duty 
of  the  Court  to  enforce  these  rales,  which  are  for  the  gene- 
ral good,  even  if  they  occasion  inconvenience  and  loss  in 
particular  cases.  But  there  goes  along  with  all  of  them 
the  great  principle,  that  being  designed  to  promote  the 
ends  of  justice,  they  shall  not  be  used  utterly  to  subvert 
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and  defeat  it ;  being  intended  as  a  fence  against  disorder, 
they  shall  not  be  turned  into  a  snare  ;  they  do  not  tie  the 
hands  of  the  Court,  so  that  when,  in  the  sound  discretion 
of  the  Court,  the  public  justice  plainly  requires  its  inter- 
position, it  may  not  interpose ;  and  it  would  be  as  incon- 
sistent with  authority  as  with  the  great  interests  of  the 
community,  to  hold  the  Court  restrained. 

A  very  eminent  English  judge  has  treated  this  rule  con- 
cerning challenges  just  as  I  believe  it  should  be  treated. 
Chief  Justice  Abbott  says,  ''  I  have  no  doubt  that  if,  from 
inadvertence,  or  any  other  cause,  the  prisoner  or  his  coun- 
sel should  have  omitted  to  make  the  challenge  at  the 
proper  moment,  the  strictness  of  the  rule  which  confines 
him  to  make  the  challenge  before  the  officer  begins  to 
administer  the  oath,  would  not  be  insisted  on  by  the  At- 
torney-General, or,  if  insisted  on  by  him,  would  not  be 
allowed  by  the  Court  [The  Derby  case,  Joy  on  Confes- 
sions, &c.  220.]  That  is,  like  other  rules  of  procedure  in 
trials,  it  is  in  the  power  of  the  Court  to  dispense  with  it 
when  justice  requires. 

But  the  interposition  of  the  Court  may  be  placed  on 
even  higher  ground,  supported  by  authority  which  in  this 
court  is  decisive.  In  United  States  v.  Percy^  9  Wheaton, 
B.  579,  the  question  came  before  the  Supreme  Court, 
whether  it  was  in  the  power  of  the  Circuit  Court  to  dis- 
charge a  jury  in  a  capital  case,  and  afterwards  put  the 
prisoner  on  trial  by  another  jury.  The  distinction  between 
capital  cases  and  misdemeanor,  under  the  provision  of  the 
Constitution  of  the  United  States,  cited  by  the  defendant's 
counsel,  is  very  plain ;  yet,  speaking  even  of  capital  cases, 
the  Court  say,  "  We  think  that,  in  all  cases  of  this  nature, 
the  law  has  invested  courts  of  justice  with  authority  to 
discharge  a  jury  from  giving  any  verdict,  whenever,  in  their 
opinion,  taking  all  the  circumstances  into  consideration. 
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there  is  a  manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated.  They  are  to 
exercise  a  sound  discretion  on  the  subject,  and  it  is  impos- 
sible to  define  all  the  circumstances  which  would  render  it 
proper  to  interfere." 

That  a  Ck>urt  would  interfere  far  more  readily  in  a  case 
of  misdemeanor  there  can  be  no  doubt,  and  it  is  so  asserted 
in  terms  by  Story,  J.,  in  United  States  y.  CoolidgCy  2  Gall. 
364.  In  United  States  v.  Shoemaker^  2  McLean,  114,  and 
United  States  v.  Gibert,  2  Snmn.  19,  it  v^l  be  found  that 
Justices  Washington,  Story,  and  McLelEin,  have  all  acted 
in  their  circuits  upon  these  principles.  Now,  if  the  Court 
has  such  a  discretion ;  and  if,  as  the  Supreme  Court  say, 
it  is  to  be  exercised  even  in  capital  cases,  where  the  ends 
of  public  justice  would  otherwise  be  defeated,  what  case 
can  be  imagined  more  fit  for  its  interposition  than  one 
where  the  Court  finds  that  a  juror  is  so  biased,  either 
against  the  prisoner  or  the  government,  that  he  is  unfit  to 
sit  in  the  cause  ?  The  truth  is,  that  it  is  an  entire  mistake 
to  confound  this  discretionary  authority  of  the  Court,  to 
protect  one  part  of  the  tribunal  from  corruption  or  preju- 
dice, with  the  right  of  challenge  allowed  to  a  party.  And 
it  is,  at  least,  equally  a  mistake  to  suppose  that,  in  a  court 
of  justice,  either  party  can  have  a  vested  right  to  a  corrupt 
or  prejudiced  juror,  who  is  not  fit  to  sit  in  judgment  in  the 
case.  I  hazard  nothing  in  saying,  that  no  such  right  is 
known  to  the  common  law.  This  disposes  of  the  other 
allegation  in  the  plea,  that  the  case  was  taken  irom  the 
jury  and  continued  without  necessity,  for,  in  the  language 
of  the  Supreme  Court,  already  cited,  if  there  is  no  neces- 
sity, strictly  speaking,  yet  if,  in  the  opinion  of  the  Court, 
taking  all  the  circumstances  into  consideration,  the  ends  of 
public  justice  would  otherwise  be  defeated,  then  even  a 
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capital  case  may  be  taken  from  a  jury,  and  d  fortiori  may 
be  a  case  of  misdemeanor. 

There  is«no  allegation  in  this  plea,  that  it  did  not  so 
appear  to  the  Court ;  and  if  there  were,  or^even  if  an  ab- 
solute necessity  ought  to  have  appeared  to  the  Court,  how 
can  a  party  be  allowed  to  aver  the  contrary  ?  The  finding 
of  a  cause  for  withdrawing  a  juror,  or  taking  a  case  from  the 
jury,  is  a  judicial  act ;  the  authority  to  do  it  is  intrusted  by 
law  to  that  Court,  and  no  other  court  can  revise  its  deci- 
sion. Suppose  the  allegation  in  this  plea,  that  the  case 
was  taken  from  the  jury  without  necessity,  had  been  tra- 
versed, and  the  issue  put  to  the  jury;  the  substance  of 
their  finding  must  be  that,  in  their  judgment,  there  was  no 
necessity.  But  their  judgment  hsis  nothing  to  do  with  the 
matter.  They  are  not  the  tribunal  to  judge  of  the  exist- 
ence  of  the  necessity ;  and,  therefore,  their  finding  would 
be  wholly  immaterial,  even  if  the  party  was  not  estopped, 
as  he  clearly  is,  from  averring,  that  a  judicial  act  was  not 
founded  on  a  finding  of  the  facts  necessary  to  support  it 
It  seems  hardly  necessary  to  cite  authorities  in  support  of 
this  view ;  but  the  cases  of  Orignon  v.  Astor^  3  How.  K 
339,  Philadelphia  and  Trenton  Railroad  v.  SiimpsoT^  12 
Pet.  458,  and  the  cases  there  referred  to,  are  directly  in 
point  to  show  that,  where  a  judicial  act  is  to  be  done  upon 
proofs  laid  before  the  tribunal,  and  the  act  is  done,  it  is  to 
be  presumed  that  the  necessary  facts  were  proved,  tind  no 
other  tribunal  is  at  liberty  to  reexamine  the  question.  And, 
in  the  case  of  the  United  States  v.  Haskell^  4  Wash.  R. 
409,  a  prisoner  being  put  on  trial  for-  piracy,  pleaded  a 
special  plea,  in  which  he  set  forth  that  he  had  been  once 
put  on  trial,  and  the  jury  were  discharged  merely  because 
they  declared  they  could  not  agree,  but  did  not  state  the 
true  reason  which  induced  the  Court  to  discharge  them ; 
and  the  District  Attorney  having  demurred  to  the  plea, 


OCTOBER  TERM,  1851.  39 

United  States  o.  Honit. 

Judge  Washington  held  that  the  only  course  was  to  de« 
muT ;  that  a  traverse  carrying  the  issue  to  a  jury,  to  try 
whether  the  discretion  of  the  Court  had  been  exercised 
upon  facts  affording  a  proper  basis  for  that  discretion, 
ought  not  to  be  taken ;  that  all  facts  necessary  to  support 
the  act  of  the  Court  must  be  presumed,  and  that  the  dis- 
charge of  a  jury,  being  an  act  of  judicial  discretion,  could 
not  form  the  subject  of  a  plea  in  bar. 

It  was  ingeniously  argued,  that  the  averment  in  this 
plea  is,  that  the  jury  were  discharged  without  necessity ; 
that  there  was  one  proposition  of  fact, —  not  first  admit- 
ting the  fact  of  the  discharge,  and  then  averring  it  to  be 
without  necessity,  but  characterizing  the  act  itself  as  an 
unnecessary  discharge,  and  that  so  there  was  no  estoppeL 
As  has  been  already  stated,  my  opinion  does  not  rest  on 
the  ground  of  estoppel,  even  chiefly.  But  I  think  this 
argument  is  not  sound.  It  cannot  be  contended  that  the 
meaning  of  this  plea  is,  that  the  record  of  the  discharge  on 
its  face  purports  that  there  was  no  necessity,  and  sets  that 
out  as  the  basis  of  judicial  action ;  and  if  not,  then  tlie 
substance  of  this  averment  is,  that  the  judicial  act  which 
the  record  will  show,  was  done  although  there  was  no  ne- 
cessity ;  that  is,  the  Court,  in  the  exercise  of  its  discretion, 
discharged  the  jury,  and  the  defendant  says  it  was  without 
necessity.     This  he  is  clearly  estopped  from  averring. 

It  remains  only  to  notice  two  other  objections  taken  by 
defendant's  counsel,  —  that  evidence  was  admitted  after 
the  juror  had  been  examined  on  the  voir  dirCj  and  that  a 
juror  cannot  be  challenged  twice  for  the  same  cause. 

What  has  been  already  stated,  as  to  the  power  of  the 
Court  to  interpose,  and  the  distinction  between  an  exercise 
of  this  power  and  the  right  of  a  party  to  challenge,  is 
sufficient  answer  to  this  objection.  But  it  may  be  added, 
that  it  is  competent  for  a  party  to  introduce  evidence  after 
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examining  a  juror,  if  the  evidence  relates  to  a  matter 
which  was  unknown  to  the  juror  when  examined.  And  it 
does  not  appear,  from  this  plea,  that  the  evidence  did  not 
relate  exclusively  to  a  state  of  mind  of  the  juror  formed 
after  he  was  sworn,  or  that  the  cause  of  challenge,  if  it 
were  to  be  treated  as  a  challenge,  did  in  fact  exist  when 
the  juror  was  sworn. 

I  have  purposely  avoided  placing  this  opinion  upon  the 
statute  law  of  Massachusetts,  because,  although  the  quali- 
fications of  jurors,  and  consequently  the  causes  of  chal- 
lenge, are  governed  by  the  law  of  the  State,  it  does  not 
necessarily  follow  that  the  modes  and  times  of  making 
challenges  are  governed  by  the  same  law.  I  wish  to  be 
understood  as  not  giving  any  opinion  on  this  question,- 
which  is  an  important  one,  and  not  necessary  to  be  decided 
under  this  plea.  , 

But  it  is  so  clearly  the  general  policy  of  the  laws  of  the 
United  States  to  assimilate  the  modes  of  proceeding  in  the 
courts  of  the  United  States  to  those  prescribed  by  laws  of 
the  States  where  the  courts  are  held,  that  it  is  satisfactory 
to  find  that  the  State  has,  by  express  enactment,  (R.  S. 
c.  95,  s.  29,)  conferred  on  parties  a  right  of  challenge,  after 
a  juror  is  sworn,  for  a  cause  then  existing,  and  even  known 
to  him,  if  the  Court  think  it  proper  to  grant  leave  to  make 
the  challenge ;  and,  as  a  guide  for  the  exercise  of  the  dis- 
cretion of  the  District  Court  in  Massachusetts,  there  can  be 
no  doubt  of  its  eminent  fitness.  My  opinion  is,  that  the 
demurrer  must  be  sustained,  and  the  plea  adjudged  bad. 

The  District  Attorney  called,  as  a  witness,  John  Debree, 
who  testified  that  he  resided  at  Norfolk,  Virginia,  and 
Shadrach  was  his  slave ;  that  he  purchased  him  in  Novem- 
ber, 1849,  of  John  A.  Higgins,  and  he  remained  in  the  ser- 
vice of  the  witness  until  May,  1850,  when  he  left  secretly, 
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and  without  his  consent ;  that  he  held  him  as  a  slave  for 
life,  and  had  not  manumitted  him.    The  District  Attorney 
also  called,  as  a  witness,  John  Caphart,  who  testified  that 
he  was  a  resident  of  Norfolk,  and  had  known  Shadrach 
about  sixteen  years.     When  he  first  knew  him  he  belonged 
to  the  Glen  estate,  and  lived  in  Norfolk ;  he  knew  the  per- 
sons who  were  called  his  mother  and  father,  some  ten  or 
twelve  years ;  his  mother  and  father  were  said  to  belong 
to  the  same  Glen  estate.     He  had  often  heard  Shadrach 
call  them  mother  and  father.    He  afterwards  knew  Sha- 
drach as  the  property  of  Mrs.  Hatchins,  and  he  was  sold 
by  the  sheriff  at  public  vendue,  at  the  door  of  the  court- 
house, and  bought  by  John  A.  Higgins.     That  the  witness, 
as  a  police  officer,  had  arrested  Shadrach  for  Higgins,  and 
put  him  in  jail ;  that  Higgins  employed  him  in  working 
on  the  stand  as  a  licensed  porter ;  that  he  did  not  know  of 
his  doing  any  act  of  service  for  the  Glens,  but  only  heard 
the  young  Glens  speak  of  him  as  their  slave.    Each  of 
these  witnesses  described  Shadrach  as  being  between  black 
and  mulatto.      This  testimony  was  objected  to  by  the 
defendant's  counsel,  as  not  competent  evidence  in  support 
of  the  allegation,  in  some  of  the  counts,  that  Shadrach  was 
a  person  held  to  service  and  labor  by  John  Debree,  under 
the  laws  of  Virginia.    It  was  contended  that,  by  the  law 
of  Virginia,  no  person  is  a  slave  except  persons  who  were 
80  in  1785,  and  the  descendants  of  the  females  of  them, 
and  persons  who,  being  slaves  in  other  States,  were  intro- 
duced into  Virginia,  under  certain  regulations  contained  in 
the  statute  law  of  that  State,  and  the  descendants  of  the 
females  of  them;  that  although  there  is  a  presumption 
there  that  negroes  are  held  to  service  as  slaves,  that  pre- 
sumption did  not  obtain  in  reference  to  persons  who  had 
some  white  blood,  as  Shadrach  is  testified  to  have  had, 
and  that,  consequently,  the  only  mode  of  proving  that 
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Shadrach  was  held  to  service  tinder  the  laws  of  Virginia, 
is  to  trace  back  his  descent,  through  the  maternal  line,  to 
some  maternal  ancestor  who  was  a  slave  in  1785,  or  to 
some  slave  introduced  into  Virginia  from  another  State ; 
the^t  this  alone  would,  in  Virginia,  show  that  he  was  held 
to  service  under  the  laws  of  that  State,  and  that  this  alone 
would  be  admissible  evidence  of  his  stcUus  on  this  trial. 

Curtis,  J.  The  first  four  counts  in  this  indictment  con- 
tain the  allegation  that  Shadrach  was  held  to  service  and 
labor  by  John  Debree,  under  the  laws  of  the  State  of  Vir- 
ginia. To  maintain  these  counts  it  is  necessary  to  prove 
this  allegation;  but  unless  some  substantial  distinction 
between  this  allegation  and  other  similar  allegations  in 
indictments  can  be  shown,  it  is  to  be  proved  by  such  evi- 
dence, and  upon  such  principles,  as  would  be  applicable  in 
other  criminal  cases.  The  principal  distinction  relied  on 
is,  that  the  allegation  concerns  the  freedom  of  Shadrach ; 
and  it  is  urged  that,  in  Virginia,  such  evidence  would  not 
be  admissible.  Conceding  this,  I  am  not  able  to  perceive 
that  it  decides  this  question ;  because  this  is  not  a  suit  for 
freedom,  nor  can  a  judgment  either  way  have  any  effect 
upon  the  right  of  either  the  alleged  master  or  slave.  It  is 
said,  however,  that  the  cases  cited  show  that,  in  Virginia, 
such  evidence  would  not,  in  any  case,  be  competent  to 
prove  that  one  man,  not  a  pure  negro,  was  the  slave  of 
another.  I  have  examined  these  decisions  with  care, 
because,  if  I  had  found  such  to  be  the  law  of  Virginia, 
I  should  certainly  have  hesitated  to  decide  that  a  different 
rule  should  be  held  here;  though  I  am  not  prepared  to 
admit  that,  on  the  trial  of  an  indictment  in  this  court,  the 
rules  of  evidence  are  the  same  as  in  Virginia,  even  where 
the  fact  to  be  proved  is  the  siattis  of  a  person  in  Virginia. 
The  general  principle  is  certainly  otherwise,  rules  of  evi- 
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dence  being  part  of  the  law  of  the  forum.  Still,  inasmuch 
2LSy  in  Virginia,  common-law  rules  form  the  basis  of  their 
law  of  evidence,  an  application  of  those  rules  to  a  peculiar 
class  of  cases,  of  frequent  occurrence  there,  and  depending, 
here  as  well  as  there,  so  far  as  touches  the  right,  upon  their 
local  law,  would  have  great  weight  in  my  mind.  And 
therefore,  as  I  have  said,  I  have  looked  carefully  into  all 
the  cases  cited  by  the  defendant's  counsel,  and  do  not  find 
they  support  the  position  assumed.  They  show  satisfac- 
torily that,  in  suits  which  directly  involve  the  freedom  of 
one  of  the  pcurties,  length  of  possession  is  not  a  bar  to  the 
claim  for  freedom;  and  that  in  some  States,  in  such  a 
suit,  possession  affords  very  feeble  evidence  of  a  legal  state 
of  slavery.  But  they  go  no  further.  They  are  all  cases 
which  directly  involved  the  freedom  of  one  of  the  parties. 

The  case  in  1  Hen.  &  Munf.  133,  was  a  suit  for  free- 
dom, and  a  decree  for  the  freedom  of  the  complainants  was 
made  by  the  chancellor,  and  confirmed  by  the  Court  of  Ap- 
peals. The  other  Virginia  case,  in  the  1  Taylor,  165,  put 
in  issue,  on  the  record,  the  freedom  of  ibe  plaintiiff,  the 
defendant  claiming  him  as  her  slave,  and  I  cannot  doubt 
that  both  parties  were  bound  by  the  verdict  on  this  issue. 
The  case  itself  settles  only  that  there  is  no  presumption  of 
slavery  from  color  alone,  in  Virginia,  unless  the  party  is  a 
negro.  The  8  B.  Monroe,  621,  which  is  a  very  strong  case, 
was  a  suit  for  the  freedom  of  the  complainant,  as  was  that 
in  1  Martin,  184,  which  affirms  the  doctrine  in  1  Taylor. 
The  Courts,  not  only  of  Virginia,  but  of  other  slave  States, 
seem  to  have  treated  suits  for  freedom  as  a  distinct  class 
of  cases,  not  controlled  by  some  of  the  rules  which  are 
ordinarily  administered,  but  entitled  to  a  kind  of  favor,  not 
extended  to  any  other  legal  proceeding.^ 


1  Yaiiglian  v.  Fhebe,  Mart  &  Yerg.  &;  1  H.  &  M.  184. 
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But  I  have  looked  in  vain  for  cases  tending  to  «how  that 
whenever  the  fact  of  slavery,  under  the  law,  is  put  in 
issue,  in  a  proceeding  other  than  a  suit  involving  freedom^ 
any  rules  of  evidence  are  administered  anywhere,  except 
such  as  are  applicable  to  similar  facts  in  cases  at  the  com- 
mon law. 

The  absence  of  any  such  evidence  affords,  in  my  judg- 
ment, very  strong  reasons  for  the  belief  that  no  such  dis- 
tinction between  evidence  to  prove  legal  slavery,  and  evi- 
dence to  prove  any  similar  fact,  exists  in  Virginia;  and 
this  for  two  reasons.     There  is  a  v^ry  considerable  number 
of  penal  laws  in  that,  as  well  as  other  States,  which  would 
require  indictments  and   actions  framed  upon  them  to 
allege  the  fact  that  one  person  was  the  slave  of  another ; 
of  course  this  allegation  must  be  proved.     Many  cases  are 
reported  in  which  questions  have  grown  out  of  this  allega- 
tion.    Now,  if  it  were  necessary,  in  support  of  such  alle- 
gation, in  every  case  where  the  alleged  slave  was  not  a 
negro,  to  trace  back  his  pedigree  to  1785,  it  is  hardly  pos- 
sible that  numerous  questions  of  law  should  not  have 
grown  out  of  so  peculiar  a  state  of  things,  and  found  their 
way  into  the  books.     In  the  next  place,  the  enormous 
inconvenience  of  this  rule,  viewed  practically,  is  a  reason 
for  not  expecting  to  find  it.     One  is  indicted  for  selling 
intoxicating  liquor  to  a  slave,  or  trading  with  a  slave,  with- 
out license  from  his  master,  or  for  a  great  variety  of  other 
offences  created  by  statute  in  the  slave  States,  as  matters 
of  local  police.    The  fact  of  slavery  under  the  law  must  be 
proved.     Is  it  conceivable  that  it  should  be  required  in 
such  cases  to  trace  a  pedigree  for  upwards  of  sixty  years, 
or  would  it  be  enough  for  the  master  to  testify  that  the 
person  mentioned  in  the  indictment  was  his  slave  ?     On 
the  other  hand,  it  is  settled,  by  the  Supreme  Court  of  the 
United  States,  that,  even  in  a  suit  for  freedom,  the  same 
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rales  of  evidence  are  administered  as  in  other  cases,  and 
there  is  highly  respectable  authority,  that  where  the  fact 
of  slavery  is  to  be  proved,  under  an  indictment,  penal 
action,  or  other  proceeding,  the  same  presumptions  are 
allowed  as  the  law  deems  applicable  to  other  similar  facts. 

The  case  of  Mima  v,  Hepburn,  7  Cranch,  295,  was  a 
suit  for  freedom.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  says :  — "  However  the  feelings  of 
the  individual  may  be  interested  on  the  part  of  a  person 
claiming  freedom,  the  Court  cannot  perceive  any  legal 
distinction  between  the  assertion  of  this  and  of  any  other 
right,  which  will  justify  the  application  of  a  rule  of  evidence 
to  cases  of  this  description,  which  would  be  inapplicable 
to  general  cases  in  which  a  right  to  property  may  be 
asserted.  The  rule,  then,  which  this  Court  shall  establish 
in  this  cause  will  not,  in  its  application,  be  confined  to 
cases  of  this  particular  description,  but  will  be  extended  to 
others,  where  rights  may  depend  on  facts  which  happened 
many  yeara  past." 

Johnson  v.  TompkinSy  Bald.  R.  577,  was  a  penal  action 
for  a  rescue.  Mr.  Justice  Baldwin  says :  <<  On  a  question 
of  slavery  or  freedom,  the  right  is  to  be  established  by  the 
same  rules  of  evidence  as  in  other  contests  about  the  right 
to  property,  7  Cranch,  295 ;  quiet  and  undisturbed  posses- 
sion is  evidence  of  ownership,  and  cannot  be  disturbed  by 
any  one  who  has  not  the  right  of  property,  and  the  burden 
of  proof  rests  on  the  one  who  is  not  in  possession." 

In  Chatham  v.  CanfieWs  Executors,  3  Hals.  52,  the  ques- 
tion was,  whether  the  executors  were  bound  to  support  a 
pauper,  as  the  slave  pf  the  testator,  and  it  is  treated  as  a 
question  of  circumstantial  evidence.  In  Millar  v.  Drunnan, 
8  Yerg.  233,  where  the  precise  point  was,  what  would  be 
primd  fade  evidence  of  slavery,  in  a  penal  action  for  entic- 
ing away  the  plaintiff's  slave,  it  is  held,  that  the  mere  fact 
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of  possession  and  claim  of  ownership  is  not  sufficient  to 
encounter  the  presumption  arising  from  the  usual  marks  of 
European  descent ;  but  that  dark  complexion,  woolly  head, 
and  fiat  nose,  with  possession  and  claim  of  ownership,  do 
afford  primd  facie  evidence  of  the  slavery  and  ownership 
charged. 

These  authorities  compel  me  to  come  to  the  conclusion 
that,  though  the  fact  of  slavery,  under  the  law  of  Virginia, 
is  to  be  proved,  it  may,  in  this  case,  be  proved  by  suQh 
evidence  as,  upon  the  principles  of  the  common  law,  is 
competent  and  sufficient. 

Upon  the  principles  of  the  common  law,  I  think  this 
evidence  is  competent,  and,  if  not  controlled,  sufficient  to 
establish  the  fact,  that  Shadrach  was  held  to  service  by 
Mr.  Debree  under  the  laws  of  Virginia.  This  is  a  ques- 
tion of  statusj  of  his  relation  to  another  person.  How  is 
such  a  matter  ordinarily  proved?  Very  commonly  by 
showing  that  the  person  was  treated  as  standing  in  that 
relation.  The  question  arises,  whether  A  is  the  heir  of  B. 
This  is  a  complex  question,  embracing  both  law  and  fact. 
There  must  have  been  a  lawful  marriage  and  cohabitation, 
and  B  the  issue  of  that  marriage.  Yet  it  is  competent 
and  sufficient  evidence,  that  B  treated  A  as  his  son. 
Berkley  Peerage  Case^  4  Campb.  416.  This  is  also  a  ques- 
tion of  property  under  the  law  of  Virginia ;  and,  by  the 
common  law,  possession  is  evidence  of  property,  unless 
the  circumstances  accompanying  the  possession  rebut  the 
inference  of  property. 

It  is  argued,  however,  that  the  law  requires  the  best  evi- 
dence. To  appreciate  this  argument,  it  is  necessary  to 
look  a  little  further,  and  see  what  the  defendant's  counsel 
consider  is  the  best  evidence.  Suppose  the  government 
were  to  attempt  to  trace  the  pedigree  of  this  man  back  to 
1786.     The  first  step  would  be  to  show,  by  persons  who 
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knew  them,  that  some  person  spoke  of  and  treated  him  as 
her  son,  and  that  he  spoke  of  and  treated  her  as  his 
mother,  or  that  he  was  reputed  among  those  nearly  con- 
nected to  be  her  son,  and  thus  go  back  to  some  maternal 
ancestor  in  1785;  and,  having  arrived  at  that  point,  the 
next  step  would  be  to  prove  that  that  ancestor  was  *a 
slave ;  and  I  suppose  it  would  hardly  be  doubted  that  this 
last  could  be  proved,  by  showing  that  she  had  marks  of 
African  descent,  and  was  bought  and  sold  as  a  slave, 
and  held  as  such  all  her  lifetime.  But,  in  that  case,  we 
should  not  have  evidence  of  any  different  nature,  or  any 
which  the  law  considers  better.  Indeed,  if  a  pedigree 
were  to  be  proved,  even  hearsay  evidence  would  be  admis- 
sible ;  so  that  we  should  thus  have  evidence  of  the  lowest 
kind,  which  ordinarily  is  not  competent. 

The  case  of  master  and  apprentice  was  mentioned ;  but 
here  a  deed  is  necessary  to  constitute  this  relation ;  and 
the  deed  is  a  higher  kind  of  evidence,  and  must  be  pro- 
duced, or  its  loss  shown  and  its  contents  proved.  As  to 
the  case  of  a  public  officer,  which  has  been  alluded  to  as 
illustrating  the  argument,  it  is  well  settled,  that  it  is  not 
necessary  to  produce  his  commission.  It  is  enough,  primd 
facie^  that  he  acted  as  an  officer.    1  Qreenl.  on  Evid. 

S.  OO,  «7^. 

The  rule  which  requires  the  best  evidence  to  be  pro- 
duced, does  not  seem  to  me  to  have  any  application  to 
this  case.  The  real  point  of  the  objection  is,  not  that  there 
is  better  evidence,  but  that  the  government  offer  evidence 
that  this  person  was  bought  and  sold  and  treated  as  a 
slave,  instead  of  tracing  back  his  pedigree  to  some  one  in 
1785,  and  then  offering  evidence  that  that  person  was 
bought  and  sold  and  treated  as  a  slave.  But  if  the  evi- 
dence would  be  competent,  in  the  last  case,  to  prove,  primd 
facicj  a  state  of  slavery  of  the  ancestor  in  1785,  why  is  it 
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not  also  competent,  in  the  first  case,  to  prove  a  state  of 
slavery  of  Shadrach  in  1849  ?  The  ancestor  in  1785  must 
be  shown  to  be  legally  a  slave ;  and  if  such  evidence  would 
be  admissible  to  prove  that,  I  am  wholly  at  a  loss  to  perceive 
why  it  is  not  equally  admissible  in  this  case.  Upon  the 
authority  of  the  cases  cited  from  7  Cranch,  reviewed  and 
confirmed  in  Davis  et  a/,  v.  Wood^  1  Wheat  6,  and  upon 
the  decision  of  Mr.  Justice  Baldwin,  before  referred  to,  and 
the  principles  of  the  common  law  of  evidence,  I  think  this 
evidence  is  admissible,  and,  if  not  controlled,  sufficient  to 
establish  that  Shadrach  was  held  to  service  under  the  laws 
of  Virginia  when  he  escaped  from  that  State.  Certainly, 
it  is  merely  primd  facie^  and  liable  to  be  controlled  by 
other  evidence,  tending  to  show  that  he  was  not  a  slave. 

While  one  of  the  counsel  for  the  defendant  was  address- 
ing the  jury,  he  stated  the  proposition  that,  this  being  a 
criminal  case,  the  jury  were  rightfully  the  judges  of  the 
law,  as  well  as  the  fact ;  and  if  any  of  them  conscientiously 
believed  the  Act  of  1850,  commonly  called  the  "  Fagi- 
tive  Slave  Act,"  to  be  unconstitutional,  they  were  bound 
by  their  oaths  to  disregard  any  direction  to  the  contrary 
which  the  Court  might  give  them ;  and  he  was  about  to 
address  the  jury  in  support  of  this  assertion,  when  he  was 
stopped  by  the  Court,  and  informed  that  he  could  not  be 
permitted  to  argue  this  proposition  to  the  jury ;  that  the 
Court  would  hear  him,  and  if  they  should  be  of  the  opi- 
nion that  the  proposition  was  true,  the  jury  would  be  so 
informed  by  the  Court;  and  the  counsel  then  addressed  the 
Court  in  support  of  the  position.  The  opinion  of  the 
Court  thereon  was  delivered  by 

Curtis,  J.  The  Constitution  of  the  United  States,  art. 
3,  s.  3,  provides,  that  '<  the  trial  of  all  crimes,  except  in 
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cases  of  impeachment,  shall  be  by  jury,"  The  counsel  for 
the  defendant  maintains  that,  in  every  such  trial  of  a 
crime,  the  jury  are  the  judges  of  the  law,  as  well  as  of  the 
fact ;  that  they  have  not  only  the  power,  but  the  right,  to 
decide  the  law ;  that,  though  the  Court  may  give  its  opi- 
nion to  the  jury  respecting  any  matter  of  law  involved 
in  the  issue,  yet  the  jury  may  and  should  allow  to  that 
opinion  only  just  such  weight  as  they  may  think  it  de- 
serves ;  that,  if  it  does  not  agree  with  their  own  convic- 
tions, they  are  bound  to  disregard  it,  the  responsibility  of 
deciding  rightly  all  questions,  both  of  law  and  fact,  in- 
volved  in  the  general  issue,  resting  upon  them,  under  the 
sanction  of  their  oaths. 

This  is  an  important  question,  and  it  has  been  pressed 
upon  the  attention  of  the  Court,  with  great  earnestness 
and  much  power  of  language,  by  one  of  the  defendant's 
counsel.  I  have  no  right  to  avoid  a  decision  of  it  I 
certainly  should  have  preferred  to  have  a  question  of  so 
much  importance,  —  respecting  which  so  deep  an  interest 
is  felt,  such  strong  convictions  entertained,  and,  I  may 
add,  respecting  which  there  has  not  been  an  entire  uni- 
formity of  opinion,  —  go  to  the  highest  tribunal  for  a  de- 
cision ;  but  it  is  not  practicable  in  this  case.  I  proceed, 
therefore,  to  state  the  opinion  which  I  hold  concerning  it 
The  true  question  is,  what  is  meant  by  that  clause  of  the 
Constitution,  "  the  trial  of  crimes  shall  be  by  jury." 

Assuming,  what  no  one  will  controvert,  that  the  tribu- 
nab  for  the  trial  of  crimes  were  intended  to  be  constituted, 
as  all  common-law  tribunals  in  which  trial  by  jury  was 
practised  were  constituted,  having  one  or  more  judges,  who 
were  to  preside  at  the  trials,  and  form  one  part  of  the  tribu- 
nal, and  a  jury  of  twelve  men,  who  were  to  form  the  other 
part,  and  that  one  or  the  other  must  authoritatively  and 
finally  determine  the  law,  was  it  the  meaning  of  the  Consti- 
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tution  that  to  the  jury,  and  not  to  the  judges,  this  power 
should  be  intrusted  ?  There  is  no  sounder  rule  of  interpre- 
tation than  that  which  requires  us  to  look  at  the  whole  of  an 
insttument,  before  we  determine  a  question  of  construction 
of  any  particular  part ;  and  this  rule  is  of  the  utmost  im- 
portance, when  applied  to  an  instrument,  the  object  of  which 
was  to  creajte  a  government  for  a  great  country,  working 
harmoniously  and  efficiently  through  its  several  executive, 
legislative,  and  judicial  departments.  It  is  needful,  there- 
fore, before  determining  this  question  upon  a  critical  ex- 
amination of  the  particular  phrase  in  question,  to  examine 
some  other  provisions  of  the  Constitution,  which  are  parts 
of  the  same,  great  whole  to  which  the  clause  in  question 
belongs.  We  find,  in  Article  VL,  "  This  Constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof  and  all  treaties  made,  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land."  Nothing  can  be  clearer  than 
the  intention  to  have  the  Constitution,  laws,  and  treaties 
of  the  United  States  in  equal  force  throughout  every  part 
of  the  territory  of  the  United  States,  alike  in  all  places,  at 
all  times.  To  secure  this  necessary  end,  a  judicial  depart- 
ment was  created,  whose  ofiicers  were  to  be  appointed  by 
the  President,  paid  from  the  national  treasury,  responsible, 
through  the  House  of  Representatives,  to  the  Senate  of  the 
United  States,  and  so  organized,  by  means  of  the  Su- 
preme Court,  established  by  the  Constitution,  and  such 
inferior  courts  as  Congress  might  establish,  as  to  secure  a 
uniform  and  consistent  interpretation  of  the  laws,  and  an 
unvarying  enforcement  of  them,  according  to  their  just 
meaning  and  effect.  That  whatever  was  done  by  the  go- 
vernment of  the  United  States  should  be  by  standing 
laws,  operating  equally  in  all  parts  of  the  country,  binding 
on  all  citizens  alike,  and  binding  to  the  same  extent,  and 
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with  precisely  the  same  effect,  on  all,  was  undoubtedly 
intended  by  the  Constitution ;  and  any  construction  of  a 
particular  clause  of  the  Constitution,  which  would  tend  to 
defeat  this  essential  end,  is,  to  say  the  least,  open  to  very 
serious  objection. 

It  seems  to  me,  that  what  is  contended  for  by  the  de- 
fendant's counsel  would  have  something  more  than  a  mere 
tendency  of  this  kind.  7%e  Federalist^  in  discussing  the 
judicial  power,  remarks :  "  Thirteen  independent  courts  of 
final  jurisdiction  over  the  same  causes,  arising  upon  the 
same  laws,  is  a  hydra  in  government,  from  which  nothing 
but  contradiction  and  confusion  can  proceed."  ^  But  what 
is  here  insisted  on  is,  that  every  jury,  impanelled  in  every 
court  of  the  United  States,  is  the  rightful  and  final  judge 
of  the  existence,  construction,  and  effect  of  every  law 
which  may  be  material  in  the  trial  of  any  criminal  case ; 
and  not  only  this,  but  that  every  such  jury  may,  and,  if  it 
does  its  duty,  must,  decide  finally,  and  without  any  possi- 
bility of  a  revision,  upon  the  constitutional  power  of  Con- 
gress to  enact  every  statute  of  the  United  States  which 
on  such  a  trial  may  be  brought  in  question.  So  that  we 
should  have,  not  thirteen,  but  a  vast  number  of  courts, 
having  final  jurisdiction  over  the  same  causes,  arising 
under  the  same  laws;  and  these  courts  chosen  by  lot 
among  us,  and  selected  by  the  marshal  elsewhere,  out  of 
the  body  of  the  people,  with  no  reference  to  their  qualifi- 
cations to  decide  questions  of  law ;  not  allowed  to  give 
any  reasons  for  their  decisions,  as  will  be  presently  shown, 
not  sworn  to  decide  the  law,  nor  even  to  support  the  Con- 
stitution of  the  United  Stales ;  and  yet  possessing  com- 
plete authority  to  determine  that  an  act,  passed  by  the 
legislative  department,  with  all  the  forms  of  legislation,  is 
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inoperative  and  invalid.  The  practical  consequences  of 
such  a  state  of  things  are  too  serious  to  be  lightly  encoun- 
tered ;  and,  in  my  opinion,  the  Constitution  did  not  design 
to  create  or  recognize  any  such  power  by  the  clause  in 
question. 

Some  light,  as  to  its  meaning,  may  be  derived  from 
other  provisions  in  the  same  instrument.  The  sixth  Arti- 
cle, after  declaring  that  the  Constitution,  laws,  and  treaties 
of  the  United  States  shall  be  the  supreme  law  of  the  land, 
proceeds,  ^'  and  the  judges^  in  every  State,  shall  be  bound 
thereby." 

But  was  it  not  intended,  that  the  Constitution,  laws, 
and-  treaties  of  the  United  States  should  be  the  supreme 
law  in  criminal  as  well  as  in  civU  cases,?  If  a  State  law 
should  make  it  penal  for  an  officer  of  the  United  States  to 
do  what  an  act  of  Congress  commands  him  to  do,  was 
not  the  latter  to  be  supreme  over  the  former  ?  And  if  so, 
and  in  such  cases,  juries  finally  and  rightfully  determine 
the  law,  and  the  Constitution  so  means  when  it  speaks  of 
a  trial  by  jury,  why  was  this  command  laid  on  the  judges 
alone,  who  are  thus  mere  ^idvisers  of  the  jury,  and  may  be 
bound  to  give  sound  advice,  but  have  no  real  power  in  the 
matter? 

It  was  evidently  the  intention  of  the  Constitution,  that 
all  persons  engaged  in  making,  expounding,  and  executing 
the  laws,  not  only  under  the  authority  of  the  United 
States,  but  of  the  several  States,  should  be  bound  by  oath 
or  affirmation  to  support  the  Constitution  of  the  United 
States.  But  no  such  oath  or  affirmation  is  required  of 
jurors,  to  whom  it  is  alleged  the  Constitution  confides  the 
power  of  expounding  that  instrument ;  and  not  only  con- 
struing, but  holding  invalid,  any  law  which  may  come  in 
question  on  a  criminal  trial. 

This  may  all  be  true;  but  strong  reasons  should  be 
shown  before  it  can  be  admitted. 
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I  have  considered  with  much  care  the  reasons  assigned 
and  the  authorities  cited  by  the  defendant's  coansel,  and 
have  examined  others  which  he  did  not  cite ;  and  the  result 
is,  that  his  position,  both  upon  authority  and  reason,  is  not 
tenable.  I  will  first  state  what  is  my  own  view  of  the 
rightful  powers  and  duties  of  the  jury  and  the  Court  in 
criminal  cases,  and  then  see  how  far  they  are  in  conform- 
ity with  the  authorities,  and  consistent  with  what  is  ad- 
mitted by  all  to  be  settled  law. 

In  my  opinion,  then,  it  is  the  duty  of  the  Court  to  de- 
cide every  question  of  law  which  arises  in  a  criminal  trial ; 
if  the  question  touches  any  matter  affecting  the  course  of 
the  trial,  such  as  the  competency  of  a  witness,  the  admis- 
sibility of  evidence,  and  the  like,  the  jury  receive  no  direc- 
tion concerning  it;  it  affects  the  materials  out  of  which 
they  are  to  form  their  verdict,  but  they  have  no  more  con- 
cern with  it  than  they  would  have  had  if  the  question  had 
arisen  in  some  other  trial.  If  the  question  of  law  enters 
into  the  issue,  and  forms  part  of  it,  the  jury  are  to  be  told 
what  the  law  is,  and  they  are  bound  to  consider  that  they 
are  told  truly  ;  that  law  they  are  to  apply  to  the  facts,  as 
they  find  them,  and  thus,  passing  both  on  the  law  and  the 
fact,  they,  from  both,  frame  their  general  verdict  of  guilty 
or  not  guilty.  Such  is  my  view  of  the  respective  duties 
of  the  different  parts  of  this  tribunal  in  the  trial  of  crimi- 
nal cases,  and  I  have  not  found  a  single  decision  of  any 
court  in  England,  prior  to  the  formation  of  the  Constitu- 
tion, which  conflicts  with  it.  It  was  suggested  at  the  bar, 
that  Chief  Justice  Vaughan's  opinion,  in  BushneWs  Case, 
5  State  Trials,  99,  was  in  support  of  the  right  of  juries  to 
determine  the  law  in  a  criminal  case ;  but  it  will  be  found 
that  he  confines  himself  to  a  narrow,  though,  for  the  case, 
a  conclusive  line  of  argument,  that  the  general  issue  em- 
bracing fact  as  well  as  law,  it  can  never  be  proved  that  the 
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jury  believed  the  testimony  on  which  the  fact  depended, 
and  in  reference  to  which  the  direction  was  given,  and  so 
they  cannot  be  shown  to  be  guilty  of  any  legal  misde- 
meanor in  returning  a  verdict,  though  apparently  against 
the  direction  of  the  Court  in  matter  of  law. 

Considering  the  intense  interest  excited,  the  talent  and 
learning  employed,  and  consequently  the  careful  researches 
made,  in  England,  near  the  close  of  the  last  century,  when 
the  law  of  libel  was  under  discussion  in  the  courts  and  in 
Parliament,  it  cannot  be  doubted  that,  if  any  decision,  hav- 
ing the  least  weight,  could  have  been  produced  in  support 
of  the  general  proposition,  that  juries  are  judges  of  the 
law  in  criminal  cases,  it  would  then  have  been  brought 
forward.  I  am  not  aware  that  any  such  was  produced. 
And  the  decision  of  the  King's  Bench,  in  Rex  v.  !Z%e 
Dean  of  St,  Asaphy  3  T.  R.  428,  and  the  answers  of  the 
twelve  judges  to  the  questions  propounded  by  the  House  of 
Lords,  assume,  as  a  necessary  postulate,  what  Lord  Mans- 
field so  clearly  declares  in  terms,  that,  by  the  law  of  England, 
juries  cannot  rightfully  decide  a  question  of  law.  Passing 
over  what  was  asserted  by  ardent  partisans  and  eloquent 
counsel,  it  will  be  found  that  the  great  contest  concerning 
what  is  known  in  history  as  Mr.  Fox's  Libel  Bill,  was  car- 
ried on  upon  quite  a  different  ground  by  its  leading  friends ; 
a  ground  which,  while  it  admits  that  the  jury  are  not  to 
decide  the  law,  denies  that  the  libellous  intent  is  matter  of 
law ;  and  asserts  that  it  is  so  mixed  with  the  fact  that, 
under  the  general  issue,  it  is  for  the  jury  to  find  it  as  a 
fact.^  Such  I  understand  to  be  the  effect  of  that  famous 
declaratory  law.  (St.  32  Geo.  IH.  c  60.)  The  defend- 
ant's counsel  argued  that  this  law  had  declared  that,  on 


1  Annnal  Bcgister,  vol.  34,  p.  170.    29  Par.  BOs.  Debates  in  the  Lords,  and 
particalarly  Lord  Camden's  Speeches. 


OCTOBER  TERM,  1851.  55 

United  States  v.  Monris. 

trials  for  libel,  the  jury  should  be  allowed  to  pass  on  law 
and  fact,  as  in  other  criminal  causes.  But  this  is  erroneous. 
Language  somewhat  like  this  occurs  in  the  statute,  but 
in  quite  a  different  connection,  and,  as  I  think,  with  just 
the  opposite  meaning* 

<<  The  court  or  judge,  before  whom  such  indictment  or 
information  shall  be  tried,  shall,  according  to  their  or  his 
discretion,  give  their  or  his  opinion  and  directions  to  the 
jury,  on  the  matter  in  issue  between  the  King  and  the  de- 
fendant, in  like  manner  as  in  other  criminal  cases,^^ 

This  seems  to  me  to  carry  the  clearest  implication 
that,  in  this  and  all  other  criminal  cases,  the  jury  may  be 
directed  by  the  judge;  and  that,  while  the  object  of  the 
statute  was  to  declare  that  there  was  other  matter  of  fact 
besides  publication  and  the  innuendoes  to  be  decided  by  the 
jury,  it  was  not  intended  to  interfere  with  the  proper  pro- 
yince  of  the  judge,  to  decide  all  matters  of  law.  That 
this  is  the  received  opinion  in  England,  and  that  the  gene- 
ral rule,  declared  in  Mex  v.  Dean  of  St.  Asaph^  that  juries 
cannot  rightfully  decide  the  law  in  criminal  cases,  is  still 
the  law  in  England,  may  be  seen  by  reference  to  the  opi- 
nions of  ParikC,  B.,  in  Parmiter  v.  Copelandj  6  M.  &  W. 
165 ;  and  of  Best,  C.  J.,  in  Levi  v.  MUne,  4  Bing.  R.  195. 

I  conclude,  then,  that  when  the  Constitution  of  the 
United  States  was  founded,  it  was  a  settled  rule  of  the 
common  law  that,  in  criminal  as  well  as  civil  cases,  the 
Court  decided  the  law,  and  the  jury  the  facts ;  and  it  can- 
not be  doubted  that  this  must  have  an  important  effect  in 
determining  what  is  meant  by  the  Constitution  when  it 
adopts  a  trial  by  jury. 

It  is  argued,  however,  that,  in  passing  the  Sedition  Law, 
St  1798,  c  74,  s.  3,  Congress  expressly  provided,  that  the 
jury  should  have  the  right  to  determine  the  law  and  the 
fact,  under  the  direction  of  the  Court,  as  in  other  cases. 
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and  that  this  shows  that  in  other  cases  juries  may  decide 
the  law,  contrary  to  the  direction  of  the  Court. 

I  draw  from  this  the  opposite  inference ;  for  where  was 
the  necessity  of  this  provision  if,  by  force  of  the  Consti- 
tution, juries,  as  such,  have  both  the  power  and  the  right 
to  determine  all  questions  in  criminal  cases ;  and  why  are 
they  to  be  directed  by  the  Court  ?  In  Montgomery  v.  The 
StatCy  11  Ohio  R.  427,  the  Supreme  Court  of  Ohio,  in  dis- 
cussing the  question,  whether  juries  are  judges  of  the  law, 
refer  to  an  article  in  the  Bill  of  Bights  of  that  State,  which 
is  in  the  same  words  as  this  section  of  the  Sedition  Act, 
and  the  opinion  of  the  Court  then  proceeds :  "  It  would 
seem  from  this  that  the  framers  of  our  Bill  of  Bights  did 
not  imagine  that  juries  were  rightfully  judges  of  law  and 
fact  in  criminal  cases,  independentiy  of  the  direction  of 
Courts.  Their  right  to  judge  of  the  law  is  a  right  to  be 
exercised  only  under  the  direction  of  the  Court ;  and  if 
they  go  aside  from  that  direction,  and  determine  the  law 
incorrectly,  they  depart  from  their  duty  and  commit  a  pub- 
lic wrong ;  and  this  in  criminal  as  well  as  civil  cases." 

There  is,  however,  another  act  of  Congress  which  bears 
directly  on  this  question.  The  Act  of  the  29th  of  April, 
1802,  in  section  6,  after  enacting  that,  in  case  of  a  division 
of  opinion  between  the  judges  of  the  Circuit  Court,  on 
any  question,  such  question  may  be  certified  to  the  Su- 
preme Court,  proceeds,  "  and  shall  by  the  said  Court  be 
finally  decided.  And  the  decision  of  the  Supreme  Court, 
and  their  order  in  the  premises,  shall  be  remitted  to  the 
Circuit  Court,  and  be  there  entered  of  record,  and  have 
effect  according  to  the  nature  of  such  judgment  and  order." 
The  residue  of  this  section  proves  that  criminal  as  well  as 
civil  cases  are  embraced  in  it ;  and  under  it,  many  questions 
arising  in  criminal  cases  have  been  certified  to  and  decided 
by  the  Supreme  Court,  and  persons  have  been  executed  by 
reason  of  such  decisions. 


OCTOBER  TERM,  1851.  57 


XTnited  States  v,  Morris. 


Now,  can  it  be  that,  after  a  question  arising  in  a  crimi- 
nal trial  has  been  certified  to  the  Supreme  Court,  and 
there,  in  the  language  of  this  act,  finally  decided,  and  their 
order  remitted  here  and  entered  of  record,  that  when  the 
trial  comes  on,  the  jury  may  rightfully  revise  and  reverse 
this  final  decision  ?  Suppose,  in  the  course  of  this  trial, 
the  judges  had  divided  in  opinion  upon  the  question  of  the 
constitutionality  of  the  Act  of  1850,  and  that,  after  a  final 
decision  thereon  by  the  Supreme  Court  and  the  receipt  of 
its  mandate  here,  the  trial  should  come  on  before  a  jury, 
does  the  Constitution  of  the  United  States,  which  esta- 
blished that  Supreme  Court,  intend  that  a  jury  may,  as 
matter  of  right,  revise  and  reverse  that  decision  ?  And,  if 
not,  what  becomes  of  this  supposed  right  ?  Are  the  deci- 
sions of  the  Supreme  Court  binding  on  juries,  and  not  the 
decisions  of  inferior  courts?  This  will  hardly  be  pre- 
tended ;  and  if  it  were,  how  is  it  to  be  determined  whether 
the  Supreme  Court  has  or  has  not,  in  some  former  case,  in 
effect,  settled  a  particular  question  of  law  ?  In  my  judg- 
ment, this  act  of  Congress  is  in  accordance  with  the  Con- 
stitution, and  designed  to  effect  one  of  its  important  and 
even  necessary  objects  —  a  uniform  exposition  and  inter- 
pretation of  the  law  of  the  United  States — by  providing 
means  for  a  final  decision  of  any  question  of  law ;  final  as 
respects  every  tribunal,  and  every  part  of  any  tribunal  in 
the  country ;  and  if  so,  it  is  not  only  wholly  inconsistent 
with  the  alleged  power  of  juries,  to  the  extent  of  all  ques- 
tions so  decided,  but  it  tends  strongly  to  prove,  that  no 
such  right  as  is  claimed  does  or  can  exist. 

An  examination  of  the  judicial  decisions  of  courts  of 
the  United  States  since  the  organization  of  the  govern- 
ment will  show,  as  I  think,  that  the  weight  of  authority  is 
against  the  position  taken  by  the  defendant's  counsel. 

The  earliest  case  is  3  Dall.  R.  4.     Chief  Justice  Jay  is 
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there  reported  to  have  said  to  a  jury,  that  on  questions  of 
fact  it  is  the  province  of  the  jury,  on  questions  of  law  it  is 
the  province  of  the  Court  to  decide.  And,  in  the  very  next 
sentence,  he  informs  them,  they  have  the  right  to  take 
upon  themselves  to  determine  the  law  as  well  as  the  fact 
And  he  concludes  with  the  statement,  that  both  law  and 
fact  are  lawfully  within  their  power  of  decision. 

I  cannot  help  feeling  much  doubt  respecting  the  accu- 
racy of  this  report;  not  only  because  the  different  parts  of 
the  charge  are  in  conflict  wi^h  each  other,  but  because  I 
can  scarcely  believe  that  the  Chief  Justice  held  the  opi- 
nion that,  in  civil  cases,  and  this  was  a  civil  case,  the  jury 
had  the  right  to  decide  the  law.  Indeed  the  whole  case  is 
an  anomaly.  It  purports  to  be  a  trial  by  jury,  in  the  Su- 
preme Court  of  the  United  States,  of  certain  issues  out  of 
Chancery.  And  the  Chief  Justice  begins  by  telling  the 
jury  that  the  facts  are  all  agreed,  and  the  only  question  is 
a  matter  of  law,  and  upon  that  the  whole  Court  were 
agreed.  If  it  be  correctly  reported,  I  can  only  say,  it  is 
not  in  accordance  with  the  views  of  any  other  Court,  so 
far  as  I  know,  in  this  country  or  in  England,  and  is  cer- 
tainly not  in  accordance  with  the  course  of  the  Supreme 
Court  for  many  years. 

In  the  United  States  v.  Wilson  et  aZ.,  Baldw.  R.  78, 
which  was  an  indictment  for  robbing  the  mail,  the  Court 
instructed  the  jury  explicitly,  that  they  had  a  right  to  judge 
of  the  law,  and  decide  contrary  to  the  opinion  of  the 
Court;  but  in  the  United  States  v.  Shine^  Baldw.  R.  510, 
which  was  an  indictment  for  passing  a  counterfeit  note  of 
the  bank  of  the  United  States,  the  defendant's  counsel, 
having  insisted  to  the  jury  that  the  bank  was  unconstitu- 
tional, the  Court,  with  equal  explicitness,  told  the  jury 
they  had  no  right  to  judge  of  the  constitutionality  of  an 
Act  of  Congress,  and,  in  the  strongest  terms,  declared,  that 
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the  exercise  of  such  a  power  would  leave  us  without  a 
constitution  or  laws.  With  great  respect  for  the  very  able 
and  learned  judge,  I  cannot  but  think  that  the  criticism  of 
Judge  Conkling  (ConkL  Pr.  426)  is  just,  when  he  confesses 
his  inability  to  discover  any  difference  in  principle  between 
these  two  cases,  with  respect  to  the  rights  of  juries  to  de- 
cide the  law  in  criminal  cases;  and  if  so,  the  later  opinion 
of  that  Court  was  entirely  adverse  to  the  right  claimed. 

It  has  been  suggested,  that  the  articles  of  impeachment 
of  Judge  Chase,  and  the  line  of  defence  adopted  by  his 
counsel,  have  a  tendency  to  support  the  views  of  the  de- 
fendant's counsel.  The  first  article  of  impeachment  does 
speak  of  the  undoubted  right  of  juries  to  judge  of  the  law 
in  criminal  cases ;  but  I  can  allow  no  other  force  to  this, 
than  that  it  proves  that  a  majority  of  the  then  House  of 
Representatives  thought  it  fit  to  make  that  allegation  in 
that  proceeding.  And,  although  the  counsel  for  the  ac- 
cused rested  the  defence  of  their  client  against  this  charge 
mainly  on  a  denial  of  the  facts,  yet,  in  the  arguments  of 
Mr.  Martin  and  Mr.  Harper,  will  be .  found  a  statement  of 
their  opinions  on  this  question,  marked  with  that  ability 
for  which  both  were  so  highly  distinguished,  and  leaving  no 
ground  for  the  assertion,  that  the  right  in  question  was 
conceded  by  them.^ 

In  United  Slates  v.  BatHste^  2  Sumner,  240,  Mr.  Justice 
Story  pronounced  an  opinion  on  this  question,  during  the 
trial  of  a  capital  indictment.  He  denied  that  this  right 
existed,  and  gave  reasons  for  the  denial  of  exceeding  weight 
and  force.  If  we  look  to  the  decisions  of  the  courts  of  the 
States,  I  think  we  shall  find  their  weight  in  the  same 
scale. 


1  Chase's  Trial,  p.  182. 
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The  earliest  case  is  People  v.  Casswellj  3  Johns.  Cas. 
337.  The  question  was,  as  to  the  right  of  the  jury  to  pass 
on  and  decide  the  intent,  under  an  indictnient  for  a  libel- 
The  Court  were  equally  divided.  As  has  already  been 
suggested,  this  is  by  no  means  the  question  raised  here ; 
and  that  by  the  law  of  the  State  of  New  York,  at  this  day, 
the  jury  are  not  judges  of  the  law,  in  the  sense  now  con- 
tended for,  I  infer,  from,  the  opinion  of  Judge  Barculo,  in 
People  V.  Pricey  1  Barb.  S.  C.  R.  666;  for,  in  the  trial 
of  an  indictment  for  murder,  he  told  the  jury  that  it  was 
their  duty  to  receive  the  law  from  the  Court,  and  conform 
their  decision  to  its  instructions ;  and  under  this  ruling  the 
prisoner  was  convicted  and  executed. 

This  question  has  been  very  carefully  considered,  and 
elaborate  and  extremely  able  opinions  upon  it  delivered  by 
the  highest  courts  in  Indiana,  New  Hampshire,  and  Mas- 
sachusetts.^ The  reasoning  of  these  opinions,  so  far  as  it 
is  applicable  to  the  question  before  me,  has  my  entire 
assent.  The  question  is  not  necessarily  the  same  in  the 
courts  of  the  several  States,  and  of  the  United  States, 
though  many  of  the  elements  which  enter  into  it  are  alike 
in  all  courts  of  common  law,  not  bound  by  some  statute  or 
constitutional  provision. 

It  remains  for  me  to  notice  briefly  some  of  the  arguments 
which  are  relied  on  by  the  defendant's  counsel,  in  support 
of  his  position.  It  is  said  that,  in  rendering  a  general  ver- 
dict of  guilty,  or  not  guilty,  the  jury  have  the  power  to 
pass,  and  do  in  fact  pass,  on  every  thing  which  enters  into 
the  crime.     This  is  true.     But  it  is  just  as  true  of  a  gene- 


1  Townaend  v.  The  State,  2  Blackf.  (Ind.)  R.  152 ;  Pierce  v.  The 
State,  18  N.  H.  B.  586  ;  Commonwealth  v.  Fortdr,  10  Met.  K  268, 
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ral  verdict  in  trover  or  trespass ;  and  yet  I  suppose  the 
right  of  the  jury  to  decide  the  law  in  those  cases,  is  not 
claimed.  The  jury  have  the  power  to  go  contrary  to 
the  law  as  decided  by  the  Court ;  but  that  the  power  is 
not  the  right,  is  plain,  when  we  consider  that  they  have 
also  the  like  power  to  go  contrary  to  the  evidence,  which 
they  are  sworn  not  to  do. 

It  is  supposed  that  the  old  common-law  form  of  the  oath 
of  jurors,  in  criminal  cases,  indicates  that  they  are  not 
bound  io  take  the  law  from  the  Court.  It  does  not  so 
strike  my  mind.  They  are  sworn  to  decide  according  to 
the  evidence.  This  must  mean  that  they  are  to  decide  the 
facts  according  to  the  evidence.  But  if  they  may  also 
decide  the  law,  they  are  wholly  unsworn  as  to  that,  and 
act  under  no  obligation  of  an  oath  at  all  in  making  such 
decision.  A  passage  in  Littleton's  Tenures,  (lib.  3,  s.  368,) 
and  the  Statute  Westminster,  2d  C.  30,  (13  Ed.  1,)  and  the 
Commentary  of  Coke  thereon,  relating  to  an  assize,  (2  Inst. 
425,)  have  been  referred  to,  as  throwing  light  on  this 
inquiry ;  but  it  seems  to  me  enough  to  say,  that  the  assize 
was  not  a  jury ;  that  an  assize  was  not  a  criminal  case, 
but  an  action  between  party  and  party,  and  that  if  the 
statu,te  intended  to  confer  on  the  assize  the  right  as  well 
as  the  power  to  decide  the  law,  it  was  a  strange  provision 
which  subjected  them  to  punishment  if  they  decided  the 
law  wrong ;  for  it  would  seem  that  what  was  right  or  what 
was  wrong  must  be  determined  by  the  tribunal  having  the 
rightful  power  to  determine  it,  which  is  supposed  to  be  the 
assize  itself.^ 

That  it  has  been  a  familiar  saying  among  the  profession 


^  For  some  able  criticism  on  this  statate,  see  the  opinion  of  Gilcfaristi  J.,  in 
13  N.  H.  B.  542 ;  Worthington  on  Juries,  72  -  94. 
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in  this  coantry,  and  an  opinion  entertained  by  highly 
respectable  judges,  that  the  jury  are  judges  of  the  law  as 
well  as  of  the  facts,  I  have  no  doubt.  In  some  sense  I 
believe  it  to  be  true,  for  they  are  the  sole  judges  of  the 
application  of  the  law  to  the  particular  case.  In  this 
sense,  theirs  is  the  duty  to  pass  on  the  law — a  most  im- 
portant, and  often  difficult  duty,  which,  when  discharged, 
makes  the  difference  between  a  general  and  a  special  ver- 
dict, which,  although  they  may  return,  they  are  not  bound 
to  re|;urn.  They  are  a  codrdinate  branch  of  the  tribunal, 
having  their  appropriate  powers  and  rights  and  duties, 
with  the  proper  discharge  and  exercise  of  which  no  Court 
can,  without  usurpation,  interfere ;  but  it  is  not  their  pro- 
vince to  decide  any  question  of  law  in  criminal,  any  more 
than  civil  cases;  and  if  they  should  intentionally  fail  to 
apply  to  the  case  the  law  given  to  them  by  the  Court,  it 
would  be,  in  my  opinion,  as  much  a  violation  of  duty  as 
if  they  were  knowingly  to  return  a  verdict  contrary  to  the 
evidence. 

A  strong  appeal  has  been  made,  to  the  Court,  by  one  of 
the  defendant's  counsel,  upon  the  ground  that  the  exercise 
of  this  power  by  juries  is  important  to  the  preservation  of 
the  rights  and  liberties  of  the  citizen.  If  I  thought  so,  I 
should  pause  long  before  I  denied  its  existence.  But  a 
good  deal  of  reflection  has  convinced  me  that  the  argu- 
ment drawn  from  this  quarter  is  really  the  other  way.  As 
long  as  the  judges  of  the  United  States  are  obliged  to 
express  their  opinions  publicly,  to  give  their  reasons  for 
them  when  called  upon  in  the  usual  mode,  and  to  stand 
responsible  for  them,  not  only  to  public  opinion,  but  to  a 
Court  of  Impeachment,  I  can  apprehend  very  little  danger 
of  the  laws  being  wrested  to  purposes  of  injustice.  But 
on  the  other  hand,  I  do  consider  that  this  power  and  cor- 
responding duty  of  the  Court,  authoritatively  to  declare  the 
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laW|  is  one  of  the  highest  safeguards  of  the  citizen.  The 
sole  end  of  courts  of  justice  is  to  enforce  the  laws  uniformly 
and  impartially,  without  respect  of  persons  or  times,  or  the 
opinions  of  men.  To  enforce  popular  laws  is  easy.  But 
when  an  unpopular  cause  is  a  just  cause,  when  a  law, 
unpopular  in  some  locality,  is  to  be  enforced  there,  then 
comes  the  strain  upon  the  administration  of  justice ;  and 
few  unprejudiced  nden  would  hesitate  as  to  where  that 
strain  would  be  most  firmly  borne. 

I  have  entered  thus  at  large  into  this  important  ques- 
tion, in  the  course  of  a  jury  trial,  with  unaffected  reluctance. 
Having  been  directly  and  strongly  appealed  to,  and  finding 
that  no  judge  of  any  court  of  the  United  States  had,  in 
any  published  opinion,  examined  it  upon  such  grounds, 
that  I  could  feel  I  had  a  right  to  repose  on  his  decision 
without  more,  I  knew  not  how  to  avoid  the  duty  which 
was  thus  thrown  upon  me.  My  firm  conviction  is,  that 
under  the  Constitution  of  the  United  States,  juries,  in 
criminal  trials,  have  not  the  right  to  decide  any  question 
of  law  ^  and  that  if  they  render  a  general  verdict,  their  duty 
and  their  oath  require  them  to  apply  to  the  facts,  as  they 
may  find  them,  the  law  given  to  them  by  the  Court. 


Arthur  Wilkinson  et  al.  vs.  Philip  Greelt,  Jr. 

A  new  trial  will  not  be  granted  because  the  yerdict  is  against  the  eyidence, 
nnless  the  Coart  can  clearly  see  that  the  jury  must  haye  nnconsdonsly 
fallen  into  some  mistake,  or  been  actnated  by  some  improper  motiye. 

In  reyenne  causes,  it  is  particnlarly  important  that  the  yerdict  should  be  the 
result  of  a  full  and  careful  inyestigation  of  the  questions  of  fact 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiffs, who  are  merchants  in  the  city  of  Boston,  against  the 
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defendant,  the  Collector  of  that  port,  to  recover  back  a  sum 
of  money  paid  to  him,  under  protest,  for  duties  on  certain 
merchandise  imported  by  the  plaintiffs.  It  appeared,  at  the 
trial,  that  \n  August,  1849,  there  arrived  in  Bostori,  by  two 
ships,  two  parcels  of  merchandise,  consigned  to  the  plain- 
tiiis,  and  invoiced  as  being  blankets;  that  the  defendant 
refused  to  allow  them  to  be  entered  and  passed  as  blankets, 
paying  a  duty  of  20  per  cent.,  but  exacted  a  duty  of  30 
per  cent,  ad  valorem,  as  being,  not  blankets,  but  articles  not 
enumerated,  of  which  wool  was  the  component  material,^ 
of  chief  value.  The  trial  was  before  Mr.  Justice  Wood- 
bury, at  the  last  May  term  of  the  Court,  who  instructed 
the  jury  that  the  burden  of  proof  was  on  the  Collector,  to 
show  that  the  article  was  not  truly  described  in  the  invoice, 
and  that  the  question  was,  whether  these  articles  were  such 
as,  at  the  time  of  the  passage  of  the  Act  of  1846,  were 
known  in  commerce  as  blankets.  The  jury  found  a  verdict 
for  the  defendant.  The  plaintiff  moved  for  a  new  trial, 
because  the  verdict  was  against  the  evidence,  and  also  for 
newly  discovered  evidence. 

The  questions  were  argued  before  Mr.  Justice  Wood- 
bury, at  the  last  term,  but  had  not  been  decided  by  him  at 
the  time  of  his  decease,  and  at  the  present  term  were  again 
argued,  before  Mr.  Justice  Curtis,  by  the  District  Attorney^ 
and  Sar^eTi  for  the  United  States,  and  by  Woodbury^  and 
A.  W.  Griswoldj  for  the  plaintiffs. 

The  opinion  of  the  Court  was  delivered  by 

Curtis,  J.  I  hold  it  to  be  my  duty  not  to  interfere  with 
the  verdict  of  a  jury,  as  being  against  the  evidence,  unless 
I  can  clearly  see  that  the  jury  must  have  unconsciously 


1  Stat.  1846,  Sched.  A  and  D  (9  Stat,  at  Largo,  44, 46.) 
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fallen  into  some  mistake,  or  been  actuated  by  some  impro- 
per motive  in  rendering  the  verdict.^     On  examining  the 
evidence  introduced  by  the  defendant,  on  whom  was  the 
burden  of  proof,  to  show  that  these  articles  were  not  known 
in  conmierce  as  blankets,  at  the  time  of  the  passage  of  the 
Tariff  Act  of  1846, 1  find  he  called  seven  witnesses.     The 
first  was  C.  J.  F.  Allen,  an  appraiser  in  the  custom-house, 
who  testified  that  he,  and  Mr.  Bradley,  another  appraiser, 
examined  these  articles,  and  concluded  they  were  not 
blankets  in  the  meaning  and  intent  of  the  law ;  that  he 
has  always  considered  the  stripe  essential  to  a  blanket,  but 
he  should  call  the  plaintiffs'  green  sample  a  horse*blanket, 
though  it  has  no  stripe.    It  must  be  noted  that  this  is 
rather  evidence  of  the  witness's  own  views  of  nomenclature, 
and  of  the  interpretation  of  the  law,  than  direct  testimony 
that  the  articles  were  not  generally  known  in  commerce  as 
blankets.     The  testimony  of  Charles  Bradley,  the   other 
appraiser,  is,  that  they  were  not  known,  prior  to  1846,  as 
blankets.    Lincoln,  another  appraiser,  testifies  in  the  same 
way,  but  he  admits  that,  as  an  appraiser,  he  had  passed  as 
blankets  an  invoice  of  these  articles,  of  somewhat  higher 
cost,  and  same  general  style  and  fabric,  and  which  were 
imported  by  the  plaintiffs  under  the  same  order,  arriving  a 
little  earlier,  by  another  vessel.     Chase,  another  witness, 
who  had  been,  until  the  last  three  years,  an  importer,  and 
since  a  manufacturer,  testified  they  were  not  known  as 
blankets,  but  admitted  that  he  had  had  difficulty  with  the 
plaintiffs,  and  two  bills  were  produced,  made  out  by  one 
of  his  clerks,  who,  he  said,  was  a  competent  man  of  busi- 
ness, showing  sales  of  similar  articles  by  his  firm,  under 


1  AlAop  V.  Com.  Tjxb.  Co.  1  Smnn.  472 ;  Fearing  et  aL  v.  De  Wolf  et  aL 
3  W.  &  M.  185 ;  Hepburn  v.  Dabois,  12  Fetei9,  B.  876. 
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the  name  of  blankets.  Simpson,  a  manufacturer,  testified 
they  were  known  as  coatings,  and  not  as  blankets,  though 
if  they  had  a  stripe  they  might  be  called  blankets.  Tho- 
mas Tarbell,  who  was  forty-five  years  an  importer  in  Bos- 
ton,  but  had  retired  from  business,  testified  that  these  arti- 
cles were  generally  known  as  blankets,  in  commerce,  in 
and  long  before  1846,  and  that  the  stripe  was  not  matenaL 
Lewis  Mills,  who  had  been  a  merchant,  and  was  connected 
indirectly  with  manufacturing  business,  testified  he  should 
not  have  supposed  the  plaintiffs'  samples  were  blankets ;  he 
would  call  them  blanket  coating,  but  that  the  absence  of 
the  stripe  made  no  difference. 

Bearing  in  mind  the  nature  of  the  fact  to  be  proved, 
namely,  that  these  articles  were  not  generally  known  in 
commerce  as  blankets,  and  consequently  the  number  of 
witnesses  who  must  have  knowledge  of  this  fact,  if  it  be 
true,  this  strikes  me  as  a  very  weak  case.  Out  of  these 
seven  witnesses,  one,  Mr.  Tarbell,  is  directly  and  pointedly 
against  the  defendant;  two,  Lincoln  and  Chase,  have 
practically  treated  such  articles,  or  had  them  treated,  by 
an  agent,  as  blankets,  and  two,  Allen  and  Simpson,  rest 
their  evidence  on  the  absence  of  the  stripe,  which  Tarbell, 
and  Mills,  and  eleven  witnesses  for  the  plaintiffs,  swear  is 
immaterial.  On  the  other  side,  the  plaintiffs  produce  six 
witnesses,  resident  here,  and  five,  by  depositions,  from  New 
York,  importers,  and  dealers  in,  and  manufacturers  of 
clothing,  who  swear  that  prior  to  1846,  and  ever  since, 
articles,  in  all  respects  like  these,  have  been  generally 
known  in  commerce  as  blankets,  and  they  state  the  reasons 
why  the  stripe,  which  was  formerly  borne  on  blankets,  has 
been  generally  left  off;  and  one  of  them  testifies  that  in 
1846  he  paid  about  ^1,000,  under  protest,  for  duties  on 
.articles  like  the  plaintiffs',  and  in  1848  it  was  returned  to 
him  by  the  government 
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Now,  although  it  is  true  that  the  defendant  introduced 
some  evidence  fit  to  be  weighed  by  the  jury,  it  is  to  my 
mind  clear  that  the  whole  evidence,  viewed  together,  not 
only  preponderated  in  favor  of  the  plaintiffs,  but  so  decid- 
edly and  strongly  preponderated  that  it  seems  to  me 
scarcely  possible  that  men  of  average  intelligence,  who 
understood  what  the  question  was,  could  have  hesitated  to 
come  .to  the  conclasion  that  the  defendant  had  not  sus- 
tained the  burden  of  proof  which  rested  on  him. 

Whether  there  is  not  another  question  in  the  case,  not 
submitted  to  the  jury  specifically,  namely,  whether  the 
absence  of  the  stripe  is  not  sufficient  to  render  these  goods 
coatings,  if  by  leaving  off  the  stripe  they  are  made  such  in 
substance,  cannot  now  be  determined. 

I  am  sensible  of  the  difficulty  under  which  I  labor  in 
this  case,  from  not  having  been  present  at  the  trial,  for  I 
know  very  well  that  evidence  which  is  heard  from  a  wit- 
ness who  is  seen,  may  properly  produce  an  effect  on  the 
mind  quite  different  from  a  report  of  the  same  evidence. 
But  the  law  has  made  it  my  duty  to  decide  this  motion 
upon  such  a  report,  and  one  party  to  this  case  is  as  likely 
to  gain  or  lose  by  it  as  the  other.  It  was  fairly  suggested, 
at  the  bar,  that  the  witnesses  are  to  be  weighed,  and  not 
numbered,  and  that  several  of  the  plaintiff's  witnesses  are 
importers,  and  one  of  them  a  foreigner ;  but  it  is  a  fair 
answer,  that  though  importers  have  one  interest,  manufac- 
turers have  another,  and  that  every  witness  called  by  the 
defendant,  who  did  not  tisstify  against  him,  was  either  a 
custom-house  officer,  or  connected  with  manufactures  in 
the  United  States.  It  was  also  argued  that  great  weight 
should  be  allowed  to  the  fact  that  the  jury  had  the  samples 
of  the  plaintiffs'  merchandise,  and  also  of  other  cloths  and 
blankets,  before  them,  and  so  had  means  of  forming  an 
opinion  not  known  to  the  Court    But  the  question,  as 
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submitted  to  them,  was  of  such  a  character  that  the  exhi- 
bition of  these  samples  could  conduct  the  jury  but  a  short 
distance  towards  the  result  It  was  not  for  the  jury  to 
find  what  they  would  deem,  a  fit  name  for  these  articles, 
but  what  name  they  generally  bore  in  commerce;  and 
whatever  may  have  been  the  appearance  of  the  samples, 
this  could  be  known  to  the  jury  only  by  the  testimony  of 
commercial  men.  Indeed,  I  am  inclined  to  think  that  this 
exhibition  of  samples  was  one  cause  why  the  jury  was 
misled;  for,  unless  they  were  carefully  cautioned,  they 
would  be  very  likely  to  compare  the  samples  with  their 
own  ideas  of  what  a  blanket  should  be,  and  thus  go  aside 
from  the  true  question.. 

My  judgment  has  also  been  somewhat  affected  by  the 
conviction,  that  newly-discovered  evidence,  of  considerable 
importance,  may  be  laid  before  the  jury  on  another  triaL 
I  do  not  think  this  alone  would  be  sufficient  cause  to  set 
aside  the  verdict,  because  the  evidence  is  cumulative,  and 
because  I  am  not  satisfied  that  due  diligence  was  used  to 
discover  and  produce  this  evidence  at  the  trial ;  but  when 
the  Court  sees  reason  to  believe  that  the  jury  have  fallen 
into  a  mistake,  it  may  well  afiect  the  exercise  of  its  discre- 
tion, and  dause  it  to  act  with  less  hesitation,  if  it  also  sees 
that,  on  another  trial,  the  subject  will  be  investigated  under 
fuller  and  better  light,  and  so  justice  will  be  more  certainly 
done.^ 

I  consider  that  the  nature  of  this  case  is  justly  entitled 
to  some  consideration,  on  this  motion  for  a  new  trial. 
Judicial  decisions  of  such  questions,  under  the  revenue 
laws,  afford  guides  both  to  the  government  and  the  im- 
porter in  very  numerous  cases ;  and  it  is  of  great  public 


1  Korria  v.  Freeman,  3  Wilfl.  B.  38 ;  Jackson  v.  Sternberg,  1  Caines,  B.  163. 


OCTOBER  TERM,  1851.  69 

Jordan  v.  WiUiams. 

importance  that  they  should  rest  on  secure  foundations, 
which  are  felt  to  be  such  as  ought  to  be  generally  satisfac- 
tory ;  otherwise  they  will  not  be  acquiesced  in,  and  litiga- 
tion will  be  multiplied,  with  the  chance,  at  least,  that 
different  results  may  be  arrived  at  in  different  parts  of  the 
country,  and  thus  a  system  of  duties  on  imports,  designed 
to  be  uniform  throughout  the  United  States,  will  be  in 
danger  of  becoming  unequal,  and  consequently  unjust. 

In  trials  of  this  kind,  the  jury  really  do  what  is  ordina- 
rily done  by  the  Court ;  for  they  put  an  interpretation  on 
the  language  of  a  statute.  This  is  inevitably  necessary ; 
but  it  makes  the  meaning  of  the  law  dependent  on  the 
verdicts  of  juries,  which  can  have  no  legal  operation,  except 
in  the  cases  in  which  they  are  rendered,  instead  of  being 
settled  by  the  judicial  decision  of  the  highest  Court,  which 
would  be  binding  in  other  future  cases.  This  is  an  evil, 
and  it  is  highly  important  that  it  should  not  be  magnified 
by  suffering  verdicts  in  such  cases  to  stand,  when  the 
Court  sees  sufficient  reason  to  believe  that  the  investigation 
was  incomplete,  and  that  the  jury  must  have  been  under 
some  mistake  respecting  the  true  question  on  which  they 
were  required  to  pass. 

The  result  is  that  the  verdict  is  to  be  set  aside,  and  a 
new  trial  granted. 


Harvey  Jobdan,  Appellant,  vs.  Bobert  Williams. 

Same  vs.  Samuel  Gates. 

It  IS  the  daty  of  the  master  to  interpose  and  quell  an  affray  between  the  mate 
and  the  crew,  and  to  use  snch  means  and  snch  a  degree  of  force  as  a  com- 
petent master,  of  ordinary  coolness,  judging  of  the  emergency  upon  the 
instant,  might  fairly  deem  necessary. 
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Under  the  Act  of  Congress  of  JqIj  20, 1840,  s.  16,  the  phrase,  "to  laj  their 
complmnts  before  the  consaV*  applies  only  to  such  causes  of  complaint  as 
are  specified  in  the  act,  yiz.,  that  the  mariner  is  detained  contraiy  to  his 
agreement,  or  that  the  yessel  is  unseaworthy,  &c.,  &c.,  and  not  to  affrays  or 
quarrels  between  the  officers  and  crew. 

The  liberty  given  to  the  crew  bj  said  act,  to  lay  their  complaints  before  the 
consul,  is  to  be  exercised  under  the  fair  and  reasonable  discretion  of  the 
master  of  the  yessel,  as  to  the  time  and  mode  of  landing ;  and  a  refusal  of 
duty  on  the  part  of  the  crew,  because  such  permission  is  not  given,  would 
be  justifiable  only  when  such  refusal  is  necessary  to  prevent  the  loss  of  the 
right 

Since  the  passage  of  the  Act  of  July  20, 1840,  when  the  master  of  a  vessel, 
in  a  foreign  port,  lays  a  complaint  against  any  of  his  crew  fully  and  fairly 
before  the  consul,  and  the  complaint  is  such  that  a  competent  master  may 
fairly  believe  it  to  be  within  the  consul's  jurisdiction,  and  the  consul,  upon 
examination,  finds  it  expedient  or  necessary  to  make  use  of  the  local  author- 
ities to  keep  the  men  safely,  the  master  is  not  responsible  for  their  imprison- 
ment as  for  a  tor/,  the  consul  being  answerable  to  the  injured  party  for  any 
malversation  or  abuse  of  power. 

The  detention  by  the  master  of  the  clones  of  men  imprisoned  by  the  locsl 
au&orities  upon  request  of  the  consul,  by  reason  of  information  given  him 
by  the  master,  while  still  belonging  to  the  vessel,  and  also  after  their  dis- 
chaige  therefrom,  is  a  breach  of  duty  on  &e  part  of  the  master. 

These  were  libels  filed  in  the  District  Court  by  'Wil- 
liams and  Gates,  two  of  the  crew  of  the  bark  Gibraltar, 
against  Jordan,  the  master,  complaining  of  an  assault  on 
board  the  bark,  an  imprisonment  in  the  jail  at  Matanzas, 
and  a  conversion  of  the  clothing  of  each  libellant.  The 
libellants  testified  for  each  other,  and  produced  no  other 
evidence.  The  material  facts  appear  in  the  opinion  of  the 
Court 

The  case  was  argued  by  R.  IL  Dana^  for  the  appellant, 
and  X  IL  Prince^  for  the  appellees. 

Curtis,  J.  The  material  facts,  stated  in  the  libels  and 
testified  to  by  the  libellants  themselves,  are  that,  on  the 
morning  of  the  11th  of  April,  while  the  bark  was  lying 
in  the  harbor  of  Matanzas,  the  mate  came  forward  at 
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daylight  and  called  all  hands.  No  answer  was  made  to 
this  call.  The  call  was  repeated,  in  what  one  of  the  libel- 
lants  characterizes  as  a  loud,  boisterous,  and  profane  man- 
ner. Thereupon,  Gates  made  answer,  "  You  need  not  kick 
up  such  a  noise,  for  you  were  answered  the  second  time.'' 
Some  insulting  words  then  passed  between  the  mate  and 
Gates ;  Williams  interposed  in  the  quarrel,  the  mate  struck 
Williams  with  his  fist,  the  blow  was  instantly  returned, 
Williams  and  the  mate  clenched  each  other ;  the  master 
came  forward  and  seized  Williams  by  the  hair  of  the  head 
and  drew  him  down  to  the  deck,  or,  as  Williams  says,  to- 
ward the  deck,  and,  while  he  was  in  that  position,  the  mate 
kicked  Williams  in  the  face.  Williams  cried  out,  that  the 
mate  was  kicking  him ;  and  Gbtes  approached  and  said, 
<<  Knock  off  such  work  as  this ! "  The  master  let  go  his 
hold  of  Williams,  and  struck  Gates  twice  in  the  face.  The 
contest  then  ceased;  the  master  ordered  the  men  to  go  to 
their  work,  and  both  officers  went  aft.  The  answers  of  the 
luaster  state,  that  he  knew  nothing  of  the  aifair,  being  be- 
low, until  two  of  the  crew  came  aft,  and  called  to  him 
that  the  men  were  trying  to  kill  the  mate ;  that  he  ran  on 
deck,  and  found  five  of  the  men,  who  constituted,  at  the 
time,  the  whole  crew,  except  two  men  and  a  boy,  attack- 
ing the  mate ;  that  he  rescued  the  mate  from  them,  and  in 
so  doing  received  a  blow  from  Gates,  and  part  of  his  cloth- 
ing was  torn  oif  his  back.  He  denies  that  he  seized  Wil- 
liams in  the  manner  stated,  or  that,  to  his  knowledge,  the 
mate  either  struck  or  kicked  him ;  and  he  sets  forth  in  his 
answer  that,  by  reason  of  the  lapse  of  upwards  of  a  year 
between  the  termination  of  the  voyage  and  the  filing  of 
these  libels,  the  mate,  and  the  two  men  who  were  faithful 
to  their  duty,  have  gone  beyond  his  reach,  so  that  he  can- 
not produce  either  of  them  as  witnesses. 

I  do  not  deem  it  necessary,  in  this  part  of  the  case,  to 
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weigh  very  nicely  the  evidence  of  the  libellants  and  the 
answers  of  the  master,  so  far  as  they  differ;  because  it 
does  not  seem  to  me  that,  if  all  which  the  libellants  testify 
to  were  true,  damages  for  an  assault  by  the  master  ought 
to  be  awarded  to  either  of  these  men.  So  far  as  appears, 
the  first  knowledge  which  the  master  had  of  this  contest 
was  when  he  saw  his  first  officer  and  one  of  the  crew 
grappling  with  each  other  on  the  forecastle,  four  others  of 
the  crew  being  close  at  hand,  even  if  they  were  not  taking 
part  in  the  affray.  These  men  constituted,  at  that  time, 
the  whole  crew,  except  two  men  tind  a  boy  ;  and  one  of 
these  two  men  is  said  to  have  been  a  deserter  from  a 
British  ship  of  war,  who  kept  himself  concealed  in  tiie 
daytime  in  the  hold.  There  was  no  second  mate  on  board, 
the  first  mate  having  been*  discharged  at  Havana,  as  ap- 
pears by  the  shipping  articles,  on  the  10th  of  the  preced- 
ing March  ;  and  though  Booker,  the  second  mate,  was,  on 
the  same  day,  promoted  to  be  first  mate,  no  second  mate 
was  shipped  ;  and  it  was  not  until  the  17th  of  April  that 
Reed,  one  of  the  crew,  was  appointed  second  mate.  So 
that,  when  the  master  first  saw  this  affiray  between  his  only 
ofiicer  and  one  or  more  of  the  crew,  he  had  reason  to  be- 
lieve that  one  man  and  a  boy  were  the  only  assistants  on 
whom  he  could  rely.  That  it  was  not  only  his  right  but 
his  duty  to  interpose,  and  put  an  end  to  the  contest  imme- 
diately, there  can  be  no  doubt ;  and  it  is  equally  dear, 
that  he  was  justified  in  using  such  means  as  a  competent 
master,  of  ordinary  coolness,  judging  upon  the  instant  of 
the  facts  before  him,  might  fairly  deem  necessary.  It 
should  be  added  that,  from  the  nature  of  such  an  interpo- 
sition,, if  force  be  necessary,  the  person  thus  lawfully  using 
it,  to  quell  a  fight  between  an  officer  and  one  or  more  of 
the  crew,  cannot  reasonably  be  expected  to  measure  his 
exertions  by  so  nice  a  standard  as  would  be  necessary  if 
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there  were  time  for  reflection,  and  opportunity  to  propor- 
tion the  force  exactly  to  meet  the  demand  for  it.     Tested 
by  these  principles,  I  am  not  satisfied  that  the  force  used 
by  the  master  was  excessive.     Interposing,  as  he  did,  to 
rescue  the  mate,  it  is,  to  my  mind,  highly  improbable  that 
he  struck  Gates,  unless  Gates  was  assisting  Williams  in 
attacking  the  mate ;  for  it  appears  there  had  been  no  pre- 
vious difficulty  between  them,  and  it  was  not  an  occasion 
when  the  master  would  have  been  likely  voluntarily  to 
begin  a  new  quarrel.     He  used  no  weapon.     He  did  not 
manifest  any  passion ;  and  as  soon  as  the  mate  was  re- 
leased he  went  aft,  telling  the  men  to  go  to  their  work. 
This  does  not  seem  to  me  to  be  a  fit  case  in  which  to 
award  damages  against  the  master,  for  dn  assault,  in  favor 
of  these  libellants,  who,  according  to  their  own  showing, 
were  both  originally  in  the  wrong.     Not  to  answer  when 
an  order  was  given  and  heard,  and  this  order  is  admitted 
to   have  been  heard,  was  a  breach  of  discipline  which 
might  well  excite  the  mate,  and  cause  him  to  repeat  the 
order  with  violence  of  manner,  which  they  who  had  thus 
provoked  it  had  scarcely  a  right  to  complain  of,  and  «till 
less  a  right  to  make  an  insulting  reply,  —  an  insult,  per- 
haps the  more  readily  given,  and  more  deeply  resented, 
because  the  mate  had  been  very  recently  promoted  to  that 
office,  from  the  post  of  second  officer,  in  which,  for  many 
purposes,  he  was  scarcely  more  than  one  of  the  crew.     It 
is  true,  the  assault  by  the  mate,  if  he  struck  the  first  blow, 
was  unjustifiable ;  but  for  this  the  master,  who  denies  all 
knowledge  of  it,  and  who  is  not  proved  to  have  known  it, 
cannot  be  held  responsible ;  his  duty  being  to  put  an  end 
to  the  affiray,  whoever  began  it.     For  this  cause  of  action, 
therefore,  I  can  award  no  damages. 

The  second  ground  of  complaint  is,  that  the  master 
caased  the  libellants  to  be  imprisoned  on  shore,  in  the 
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prison  of  the  local  authorities  at  Matanzas.  This  is 
attended  with  mach  more  difficulty,  and  presents  some 
questions  of  general  importance,  which,  so  far  as  I  have 
been  able  to  learn,  are  now  for  the  first  time  raised.  The 
material  facts  sworn  to  by  the  libellants,  so  far  as  they 
agree  in  their  statements,  are  these :  that,  very  soon  after 
the  termination  of  the  af&ay  above  mentioned,  and  while 
the  libellants  and  three  others  of  the  crew  were  engaged  in 
removing  the  main  hatch,  the  mate  said  to  them,  with  an 
insulting  address, "  I  will  knock  your  brains  out  with  a 
handspike."  Williams  then  said  to  the  master,  "  Captain 
Jordan,  do  you  hear  that  ?  "  And  he  replied,  with  an  oath, 
"  I  do  hear  it."  Williams  then  said  to  the  master, ''  I  will 
do  no  more  duty  on  board  this  ship  until  I  see  the  consul." 
Gates  and  the  other  three  men  said  the  same  ;  and  all  five 
left  their  work  and  went  forward  into  the  forecastle.  The 
mate  came  to  the  forecastle  door,  and  said  to  Williams, 
"Williams,  are  you  going  to  turn  to?"  The  reply  was, 
"  No,  not  until  I  have  seen  the  consuL"  The  mate  told 
him  he  was  a  fool,  and  he  had  better  think  no  more  about 
it  The  master  then  came  forward,  and  asked 'each  man 
if  he  was  going  to  turn  to.  Each  said  no,  until  he  should 
see  the  consul.  The  master  replied,  with  an  oath,  that 
they  should  go  in  the  ship,  and  that  they  would  wish  them- 
selves in  hell  before  the  voyage  was  up.  He  soon  after 
went  on  shore,  returned  with  two  boats  and  armed  men, 
who  carried  the  men  on  shore  and  took  them  to  prison. 
On  the  next  day,  or  the  next  day  but  one,  the  consul  came 
to  the  prison ;  they  informed  him  of  what  had  taken  place, 
and  he  said  he  would  see  into  it.  In  a  few  days  be  re- 
turned, the  master  being  with  him,  and  asked  the  men  if 
they  did  not  think  they  had  better  settle  it,  and  go  aboard 
of  the  ship  again,  and  he  repeated  the  question  to  each 
man.     AH  but  one  replied,  that  they  were  afraid  of  their 
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livesf  after  the  threats  that  were  made ;  and  that  one  said 
he  would  go,  if  the  consul  would  give  him  a  paper  show- 
ing what  had  happened  on  board.  This  the  consul  refused. 
A  few  days  afterwards,  the  master  came  again  to  the  jail, 
asked  if  they  were  not  tired  of  staying  there ;  and  said  he 
had  paid  three  months'  board,  and  there  might  be  enough 
for  another  month.  He  went  away ;  and,  on  the  8th  of 
May,  the  consul  took  them  out  of  jail  and  sent  them  to 
the  United  States.  This  is  the  account  given  by  the  libel- 
lants  themselves.  In  some  material  points  it  is  directly 
met  by  the  answer,  and  is  not  consistent  with  the  certifi- 
cate of  the  consul,  which  has  been  read  as  evidence  by 
agreement,  as  a  substitute  for  the  consul's  deposition,  who, 
it  is  stated,  has  ceased  to  hold  that  office,  and  could  not 
be  found  by  the  respondent.  I  shall  hereafter  advert  to 
some  of  these  discrepancies ;  but^  before  doing  so,  I  must 
inquire  whether  the  men  were  justified  in  their  refusal  to 
do  any  more  duty  on  board  until  they  could  see  the  con- 
suL  This  right  is  claimed  under  the  16th  clause  of  the  Act 
of  July  20th,  1840,  which  is  in  these  words :  "  The  crew  of 
any  vessel  shall  have  the  fullest  liberty  to  lay  their  com- 
plaints before  the  consul  or  commercial  agent  in  any 
foreign  port,  and  shall  in  no  respect  be  restrained  or  hin- 
dered therein  by  the  master  or  any  officer,  unless  some 
sufficient  and  valid  objection  exist  against  their  landing ;  in 
which  case,  if  any  mariner  desire  to  see  the  consul  or  com- 
mercial agent,  it  shall  be  the  duty  of  the  master  to  acquaint 
him  with  it  forthwith,  stating  the  reason  why  the  mariner 
is  not  permitted  to  land,  and  that  he  is  desired  to  come 
on  board ;  whereupon,  it  shall  be  the  duty  of  such  consul 
or  commercial  agent  to  repair  on  board  and  inquire  into 
the  causes  of  the  complaint,  and  to  proceed  thereon  as  the 
act  directs."  This  does  not,  in  terms,  give  to  the  crew 
the  right  to  refuse  to  do  duty  until  they  can  see  the  con- 
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sul.  It  may  fairly  be  implied,  that  they  are  not  bound  to 
do  such  duty  as  would  prevent  the  exercise  of  the  right  to 
see  him.  They  cannot  be  lawfully  required  to  get  under 
weigh  to  go  to  sea,  and  thus  be  deprived  of  the  right  to  lay 
before  him  their  complaint  of  the  unseaworthy  condition  of 
the  vessel ;  they  cannot  properly  be  kept  at  work,  and  thus 
prevented  from  landing  to  lay  their  complaint  before  him, 
unless  some  sufficient  and  valid  objection  exists  against 
their  landing.  But  it  by  no  means  follows  that  they  have 
the  right,  at  any  moment,  to  refuse  to  do  any  duty  what- 
ever till  they  have  seen  him.  The  master  is  to  allow  them 
the  fullest  liberty  to  lay  their  complaints  before  the  consul ; 
but  the  exercise  of  the  fullest  liberty  to  do  so,  when  inter- 
preted reasonably,  is  consistent  with  the  master's  being 
allowed  fairly  to  exercise  some  discretion  as  to  the  time 
and.  mode  of  landing,  and  as  to  the  prosecution  of  the 
work  of  the  ship.  Certainly,  the  refusal  of  the  icrew  to 
obey  the  orders  of  the  master  is  not  the  first  step  to  be 
taken,  on  the  instant,  when  this  right  to  see  the  consul  is 
claimed.  Such  a  refusal  may  be  justifiable,  when  ab- 
solutely necessary  to  prevent  the  loss  of  the  right ;  but  I 
think  very  bad  consequences  would  follow  from  admitting 
that  any  thing  else  would  justify  it.  As  long  as  the  obli- 
gations of  the  master,  to  allow  the  crew  to  lay  their  com- 
plaints before  the  consul,  and  of  the  crew  to  obey  his 
orders  and  do  their  duty  on  board,  can  be  reconciled,  they 
must  be ;  and  I  sec  nothing  in  this  case  which  made  the 
latter  inconsistent  with  the  former. 

But,  in  my  judgment,  the  claim  of  the  crew  to  see  the 
consul,  and  their  refusal  to  do  duty  until  they  should  see 
him,  cannot  be  supported  by  this  act,  because  their  com- 
plaint was  not  one  which  the  act  was  designed  to  enable 
them  to  lay  before  him. 

It  can  hardly  be  supposed  that  Congress  intended  to 
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secure  to  the  crew  the  fullest  liberty  to  apply  to  the  consul 
concerning  any  matter  or  thing,  of  which  they  or  any  of 
them  might  desire  to  complain.  Some  practical  result 
of  such  complaint,  by  means  of  some  jurisdiction  of  the 
consul  over  its  subject-matter,  must  be  considered  to  have 
been  the  purpose  of  this  provision  of  the  act. 

To  secure  to  the  crew  the  right  to  land,  or  to  impose  on 
the  consul  the  duty  of  immediately  repairing  on  board, 
merely  that  he  might  hear  and  do  nothing,  because  he  had 
no  power  to  do  any  thing,  cannot  have  been  intended.  Nor 
is  any  such  intent  indicated  by  the  language  of  this  law. 
It  says, "  to  lay  their  complaints  before  the  consul,"  &c. 
What  complaints  ?     This  question  is  answered  by  the  act, 
which  provides,  in  clause  nine,  for  a  complaint  by  a  mari- 
ner to  a  consul,  that  he  is  detained  contrary  to  his  agree- 
ment, or  after  he  has  fulfilled  it,  and  which  directs  how  the 
consul  is  to  inquire  into  the  truth  of  the  complaint,  and 
what  he  may  do  if  he  finds  it  well  founded ;  and  by  clauses 
twelve  to  fifteen,  inclusive,  which  authorize  a  complaint 
to  the  consul  concerning  the  seaworthiness  of  the  vessel, 
and  point  out  what  proceedings  shall  be  had,  and  what 
jurisdiction  shall  be  exercised  by  the  consul  upon  such 
complaint.      When,  therefore,  the   next  clause  says  the 
crew  shall  have  the  fullest  liberty  to  lay  their  complaints 
before  the  consul,  the  natural  meaning  is,  the  complaints 
which,  by  this  act,  they  are  authorized  to  make,  and  he 
required  to  hear ;  and  this  meaning  is  made  quite  plain  by 
the  concluding  words  of  this  clause,  which  require  the 
consul  (in  case  the  crew  cannot  land)  to  repair  on  board, 
and  "  inquire  into  the  causes  of  the  complaint,  and  pro- 
ceed therean  as  this  act  directs*^     If  he  is  to  do  this  when 
he  goes  to  them,  I  presume  he  is  to  do  the  same  when  they 
come  to  him ;  and,  if  so,  it  necessarily  follows,  that  the 
complaints  which  they  have,  by  this  act,  a  right  to  lay 
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before  him,  are  complaints  upon  which  the  consul  can 
"  proceed  "  as  this  act  directs.  Not  that  they  must  be  well 
founded,  in  part  or  in  whole,  but  that  their  subject-matter 
must  be  such  that,  if  well  founded,  the  consul,  by  this  act, 
has  authority  to  proceed  thereon. 

Now,  I  do  not  find  in  this  act,  or  elsewhere,  that  power 
is  conferred  on  a  consul  of  the  United  States  to  take  cog- 
nizance of  a  complaint  by  a  part  of  the  crew,  that  the 
mate  had  threatened  to  beat  out  their  brains  with  a  hand- 
spike, followed  by  an  appeal  by  the  mate  to  the  principal 
party  in  the  quarrel,  desiring  him  to  think  no  more  about 
it ;  or,  to  state  it  more  abstractly,  I  do  not  find  that  a  con- 
sul has  power,  upon  the  application  of  the  crew,  to  inquire 
into  quarrels  of  this  nature.  The  only  approach  towards 
such  a  case  is  in  the  seventeenth  clause  of  the  act,  which 
is  in  the  following  words :  "  In  aU  cases  where  deserters  are 
apprehended,  the  consul  or  commercial  agent  shall  inquire 
into  the  facts;  and,  if  satisfied  that  the  desertion  was 
caused  by  unusual  or  cruel  treatment,  the  mariner  shall  be 
discharged,"  &c.  It  is  to  be  borne  in  mind  that  this  is  a  new 
power,  conferred  on  the  consul  for  the  first  time;  that  it  is 
a  power  to  dissolve  a  contract,  or  rather,  authoritatively 
and  finally  to  declare  that  it  has  been  so  far  broken  by  one 
party  that  the  other  party  is  no  longer  under  obligation  to 
perform  it ;  that  this  is  a  very  high  power,  and,  conse- 
quently, is  not  to  be  extended  to  a  case  not  fairly  within 
the  words  of  the  act,  which  apply  only  to  a  particular  class 
of  cases,  where  deserters  are  apprehended,  and  the  deser- 
tion was  caused  by  unusual  or  cruel  treatment ;  and  fall 
far  short  of  cases  like  this,  where,  at  the  worst,  only  threats 
have  been  uttered. 

I  am  clear,  therefore,  that  the  refusal  of  the  men  to  do 
duty  can  find  no  justification  in  this  act ;  that  this  refer- 
ence, especially  after  the  mate  had  asked  the  principal 
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party  to  the  quarrel  to  think  no  more  about  it,  is  strong 
evidence  of  an  insubordinate  temper,  and  justified  the 
master  in  applying  to  the  consul.  That  he  did  so  apply, 
I  am  satisfied ;  his  answer  so  states ;  and  though  an 
answer  has  no  technical  effect  as  evidence,  it  is  not  wholly 
without  weight  in  considering  his  conducts  There  is 
nothing  in  the  case  tending  to  contradict  this  allegation 
in  the  answer,  and  the  certificate  of  the  consul,  which  is 
made  evidence  in  the  case,  proves  such  application  to  him. 
Being  satisfied,  then,  that  the  master  did  apply  to  the  con- 
sul, and  that  he  had,  in  point  of  fact,  a  case  to  lay  before 
him,  in  which  five  out  of  seven  of  his  crew,  after  a  fight 
between  one  or  more  of  them  and  the  mate,  had  unjustifi* 
ably  refused  to  do  duty  on  board,  I  do  not  think  it  reason- 
able to  doubt  that  he  did  lay  this  case  before  him,  as  he 
swears  in  his  answer,  especially  when  the  consul  certifies 
that  on  that  day  he  acted  officially,  on  the  very  ground 
that  these  men  had  refused  to  do  duty  on  board.  Nor  can 
I  come  to  any  other  conclusion  than  that  the  interposition 
of  the  local  authorities  was  by  the  procurement  of  the 
consul.  It  is  true  the  men  both  testify  that  the  consul  did 
not  see  them  on  that  day ;  but  so  far  as  this  tends  to  show 
that  the  consul  did  not  interpose  at  all  on  that  day,  it  is 
directly  met  by  the  answer,  which  says  that  the  consul 
himself  sent  the  officer,  who  removed  the  men  from  the 
vessel,  and  the  consul's  certificate  declares,  in  so  many 
words,  that  he  ordered  the  men  to  be  imprisoned  for  safe 
keeping,  in  the  Royal  Prison.  I  must  consider  the  impri- 
sonment of  these  men,  therefore,  as  an  act  of  the  local 
authorities,  done  upon  the  request  of  the  consul,  by  reason 
of  information  given  him  by  the  master,  that  the  men  had 
unlawfully  refused  to  do  duty  on  board.  And  the  question 
is,  whether  the  master  is  responsible  for  their  imprisonment, 
as  for  a  tort.    Prior  to  the  Act  of  Congress  of  the  20th 
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July,  1840,  it  had  repeatedly  been  decided,^  that  a  master 
could  not  lawfully  imprison  a  seaman  on  shore,  unless  he 
were  nnable  to  restrain  him  on  board ;  that  a  case  -of 
urgent  necessity  must  be  made  out ;  and  that,  although  it 
would  be  a  mark  of  good  faith,  on  the  part  of  the  master, 
to  take  the  advice  of  a  consul,  as  being  a  person  confided 
in  by  the  government,  for  many  purposes,  yet  such  advice 
would  not  be  otherwise  operative  to  protect  the  master, 
because  consuls  had  no  power  or  duty  in  reference  to  the 
matter.  I  am  satisfied  of  the  correctness  of  these  decisions, 
but  I  think  the  Act  of  1840  has  materially  changed  the 
relation  of  consuls  to  this  subject  The  eleventh  clause  of 
the  Act  is  as  follows :  "  It  shall  be  the  duty  of  consuls 
and  commercial  agents  to  reclaim  deserters,  and  discounte- 
nance insubordination  by  every  means  within  their  power; 
and  where  the  local  authorities  can  be  usefully  employed 
for  that  purpose,  to  lend  their  aid,  and  use  their  exertions 
to  that  end,  in  the  most  effectual  manner." 

This  certainly  confers  on  consuls  authority,  and  in 
strong  terms  makes  it  their  duty,  to  employ  the  local 
authorities,  to  discountenance  insubordination,  where  they 
can  be  usefully  employed  for  that  purpose ;  and,  by  a 
necessary  implication,  the  consul  must  judge  and  deter- 
mine, whether  any  particular  case  is  one  in  which  they 
may  usefully  be  employed.  Certainly  his  decision  is  not 
final.  If  he  is  guilty  of  any  malversation,  or  abuse  of 
power,  the  eighteenth  clause  of  this  Act  makes  him  liable 
to  any  injured  person  for  all  damage  occasioned  thereby, 
as  well  as  to  be  punished  criminally.     But  I  think  it  was 
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the  intention  of  the  Act  to  intrast  him  with  power  offi- 
cially to  invoke  the  aid  of  the  local  authorities,  subject 
al^vays  to  a  just  responsibility  for  any  abuse  of  this  power. 

If  the  local  authorities  are  to  be  used,  it  is  a  reasonable, 
not  to  say  necessary,  inference,  that  they  are  to  act  in  such 
manner,  and  by  such  means  as  they  ordinarily  employ; 
and  the  most  common  and  obvious  means  are  the  use  of  a 
place  of  confinement,  under  the  control  of  the  local  govern- 
ment. The  power,  in  the  most  effectual  manner  to  lend 
their  aid,  and  use  their  exertions  to  employ  the  local  author? 
ities  to  discountenance  insubordination,  can  hardly  be  said 
to  be  exhausted,  while  the  means  most  usually  employed 
by  those  authorities  have  not  been  used.  I  think,  therefore, 
that  this  Act  conferred  upon  consuls  the  power,  and  made 
it  their  duty,  where  the  local  authorities  can,  in  their  judg- 
ment, fairly  exercised,  be  usefully  employed  to  restrain  a 
part,  or  the  whole,  of  a  crew,  who  are  in  a  state  of  insub- 
ordination, to  use  their  exertions  to  that  end,  in  the  most 
effectual  manner,  and  that  this  restraint  may  be  exercised 
by  confinement  on  shore,  in  such  place  as  is  ordinarily  used 
by  the  local  authorities  for  similar  purposes.  And  further, 
that  the  consul,  in  so  doing,  acts  as  a  public  officer,  upon 
his  official  responsibility,  intrusted  with  the  power  to  judge 
in  the  first  instance,  of  the  propriety  and  fitness  of  so 
doing,  and  subject  to  his  responsibility  to  any  injured  by 
an  abuse  of  his  power. 

The  reasons  which  have  led  courts  to  determine  that  it 
was  not  one  of  the  ordinary  powers  of  a  master  to  impri- 
son his  men  on  shore,  do  not  exist,  or  apply  with  greatly 
diminished  force,  to  the  action  of  a  consul  in  that  behalf, 
on  the  information  of  the  master.  A  public  officer  is  thus 
interposed  between  the  master  and  the  seaman,  who  is  to 
act  under  his  official  responsibility  to  the  government, 
whose  servant  he  is,  as  well  as  to  the  party  who  is  affected 
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by  hi3  act ;  he  is  a  resident  at  the  place,  and  cannot  sail 
away,  and  leave  the  man  to  snffer  or  die  in  a  foreign 
prison.  He  is  intrusted  by  law  with  the  care  of  destitute 
seamen,  and  with  their  retnrn  to  their  own  country.  It  is 
to  be  presumed  that  he  will  have  a  due  regard  to  the 
safety  and  rights  of  all,  and,  while  he  discountenances 
insubordination^  by  every  means  in  his  power,  that  he  will 
not  employ  the  local  authorities  in  a  way  to  oppress  the 
seamen  of  the  United  States.  But  whatever  may  have 
been  the  reasons  which  operated  to  produce  this  law,  I 
think  it  has  conferred  on  consuls  the  power  above  described. 
If  this  be  so,  it  is  quite  clear  that  the  responsibility  of  the 
master  is  modified.  If  the  consul  may  judge  when  the 
local  authorities  may  usefully  be  employed,  it  would  be 
a  great  hardship  to  hold  the  master  responsible  for  a  mere 
error  of  judgment  of  a  pubUc  officer,  in  whose  appointment 
he  had  no  voice,  and  who  is  in  no  just  sense  his  agent 
At  the  same  time,  if  the  consul  acts  on  the  application  of 
the  master,  the  master  is  not  free  firom  responsibility.  In 
the  first  place,  he  is  bound  to  represent  the  case  truly  to 
the  consul,  and,  in  the  next  place,  the  case  must  be  such 
that  he,  as  a  reasonable  man,  can  honestly  believe  it  to  be 
within  the  power  of  the  consul.  If  he  knows,  or  ought  to 
know,  that  it  is  not  a  case  in  which  the  local  authorities 
should  be  appealed  to,  or  in  the  words  of  the  Act,  in  which 
they  can  be  usefully  employed,  then  he  necessarily  knows 
that  the  case  is  not  within  the  limited  power  of  the  consul, 
and  that,  consequently,  he  cannot  shelter  himself  under  his 
authority.  But  if  the  master  represents  the  facts  truly, — 
if  the  facts  are  such  that  a  competent  master  might  well 
believe  that  the  local  authorities  might  be  usefully  em- 
ployed, and  the  consul  so  considers,  and  applies  to  them, 
and  they,  at  the  consul's  request,  take  the  men  on  shore, 
and  there  confine  them,  in  the  place  and  manner  usual  at 
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such  port,  I  think  the  master  is  not  guilty  of  any  tort, 
although,  upon  a  review  of  all  the  facts,  the  Court  might 
be  of  opinion,  that  it  was  not  strictly  necessary  to  remove 
the  men  from  the  ship. 

Applying  these  views  to  this  case,  I  find  no  evidence 
that  the  master  misrepresented  the  facts  to  the  consul,  and 
I  am  not  able  to  come  to  the  conclusion  that  the  case  was 
of  such  a  nature  that  the  master  ought  to  have  known  that 
the  local  authorities  could  not  usefully  be  employed  in  the 
way  they  were  employed.  Five  out  of  seven  of  his  crew 
had  unlawfully  refused  to  do  duty ;  they  had  been  appealed 
to  by  the  mate,  who  alone  had  given  them  any  cause  of 
complaint,  in  a  manner  calculated  to  allay  any  apprehen- 
sions- which  they  might  have  entertained,  but  they  still 
refused.  Each  had  been  required,  by  the  master,  to  return 
to  his  duty,  and  each  had  distinctly  refused. 

The  deserter  who  was  on  board  could  hardly  be  relied 
on  for  any  very  effectual  assistance,  and  one  officer,  and 
one  man,  and  a  boy,  were  all  that  were  left ;  under  these 
circumstances,  some  masters  might,  and  probably  would, 
have  reduced  these  men  to  obedience,  on  board  the  ship ; 
but  I  cannot  say  that  it  was  a  case  where  the  master 
ought  to  have  known  that  that  was  the  only  proper  course, 
and  therefore  I  am  of  opinion  that  the  master  is  not  respon- 
sible for  a  tort  by  reason  of  their  imprisonment.  Nor  do  I 
think  he  incurred  that  responsibility  by  their  remaining  in 
prison.  It  is  quite  clear  that  he  was  anxious  to  have  them 
return  to  their  duty,  and  gave  them  early  and  repeated 
opportunities  to  do  so.  They  steadily  refused,  alleging 
that  they  were  afraid  for  their  lives,  if  they  should  return 
on  board.  If  five  able-bodied  men  really  had  such  fear  of 
the  master  and  mate,  who  alone  had  shown  any  disposi- 
tion to  injure  them,  simply  because  of  some  threats  uttered 
in  the  heat  of  blood,  it  seems  to  me  to  have  been  an 
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unreasonable  fear.  It  is  observable  that  neither  of  the 
libeUants  asserts,  in  his  Ubel  or  his  testimony,  that  he  did 
really  entertain  such  fear.  Their  justification  for  their 
refusal  to  return  to  the  ship  resting  solely  on  this  fear,  I 
think  they  should  have  pleaded  it  as  a  fact,  and  sworn  to 
it  as  a  fact,  and  not  allowed  it  to  rest  solely  on  their  state- 
ments at  the  time,  which  do  not  seem  to  have  had  a  rea- 
sonable foundation  in  the  occurrences  as  they  detail  them. 
After  they  Jiad  been  in  prison  some  days,  the  answer 
says  eight  days,  and  after  repeated  refusals  to  go  on  board, 
or  do  any  duty  if  forced  on  board,  the  consul  discharged 
them  from  the  vessel,  the  master  shipped  other  men  in 
their  place,  paid  to  the  consul  fifty  dollars  for  their  passage 
money  to  the  United  States,  and  one  hundred  dollars  more 
for  expenses  arising  out  of  their  arrest,  and  board  in  prison, 
and  from  that  time  the  answer  avers  that  the  master  had 
no  control  over,  or  connection  with  them,  and  that  what- 
ever was  done,  was  by  the  consul  alone.  The  Act  of  1840 
empowers  consuls,  upon  the  application  of  the  master  and 
any  mariner,  to  discharge  such  mariner,  if  he  thinks  it 
expedient,  without  requiring  the  payment  of  three  months' 
wages.  I  do  not  understand,  from  any  of  the  proofs,  that 
these  men  applied  in  terms  for  their  discharge;  but  I 
think  their  unjustifiable  refusal  to  go  on  board,  or  do  any 
duty  if  forced  on  board,  would  enable  the  consul  to  act 
upon  the  request  of  the  master,  and  discharge  them,  and 
the  men  themselves  evidently  considered  that  they  had  in 
effect  requested  their  discharge,  for  they  have  made  no 
claim  to  be  paid  any  wages.  After  they  were  thus  dis- 
charged, I  consider  the  consul,  and  not  the  master,  respon- 
sible for  their  further  detention.  They  no  longer  formed 
part  of  his  crew ;  he  no  longer  sustained  any  relation  to 
them.  The  answer  declares  he  did  nothing  to  cause  their 
further  detention,  and  there  is  not  sufficient  proof  to  the 
contrary. 
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I  am  of  opinion,  therefore,  that  the  responsibility  for 
their  farther  detention  must  rest  with  the  consul  by  whose 
orders  they  were  originally  put  in  prison,  and  at  whose 
sole  instance  they  were  kept  there,  after  they  were  dis- 
charged from  the  bark.  The  answer  states,  that  the  consul 
said  something  to  the  master  about  sending  them  home  to 
be  tried ;  and  if  he  considered  it  his  duty  to  detain  them, 
by  aid  of  the  local  authorities,  that  he  might  send  them  to 
the  United  States  for  that  purpose,  his  conduct  might  be 
justified.  On  any  other  ground  it  was  grossly-improper ; 
for  he  had  no  right  to  punish  them  by  imprisonment ;  and 
surely,  destitute  seamen  are  not  to  be  provided  for  by  a 
consul  by  keeping  them  in  a  foreign  jaU. 

There  is  one  other  cause  of  action  set  forth  in  these 
libels,  which  requires  to  be  distinctly  considered.  It  is, 
that  the  men  were  sent  to  the  jail  without  any  clothing  or 
bedding,  which  was  detained  on  board  the  bark,  and  finaUy 
sold  by  the  master.  It  is  in  proof,  that  the  libellants  slept 
on  the  flag-stones,  using  their  boots  for  pillows ;  and  that, 
daring  all  the  time  they  were  in  prison,  they  had  no  clothes 
except  the  working-dress  in  which  each  was  when  taken 
on  shore.  This  detention  of  their  clothing  is  not  justified ; 
and  no  excuse  is  attempted,  except  that  the  answer  alleges 
that  the  consul  told  the  master  their  clothing  was  forfeited. 
Bet  it  does  not  appear  when  this  information  was  given, 
and  it  is  difficult  to  see  how  it  could  have  been  supposed 
to  be  correct  Before  the  men  had  finally  'refused  to  return 
on  board,  and  while  it  was  yet  uncertain  whether  they 
would  return,  there  could  be  no  pretence  for  treating  them 
as  deserters ;  and  when  it  became  certain  that  they  would 
not  voluntarily  return,  they  were  regularly  discharged,  and 
desertion  became  impossible.  I  consider  it  to  have  been  a 
breach  of  duty  by  the  master,  and  a  wrong  to  these  men 
of  a  somewhat  aggravated  character,  to  detain  all  their 

VOL.  I.  8 


86  MASSACHUSETTS. 


Jordan  v.  Williams. 


clothing  from  them  during  eight  days,  and  then  sail  away 
and  finally  deprive  them  of  it  I  shall  therefore  allow  to 
each  the  pecuniary  value  of  his  clothing,  together  with  the 
sum  of  eight  dollars,  for  special  damages,  arising  from  its 
detention  while  in  prison.  From  analogy  to  the  rule  fol- 
lowed by  Judge  Hopkinson,  in  the  case  of  The  Maiden^ 
Gilpin's  R.  294, 1  should  deduct  a  proportional  part  of  the 
prison  fees  and  expenses  and  the  cost  of  shipping  the  new 
men,  if  I  did  not  consider  that  the  wages  remaining  un- 
paid to  each  of  these  men  at  the  time  of  their  discharge 
was  just  about  a  fair  compensation  for  their  proportions  of 
these  charges ;  and  it  seems  to  me  that,  under  the  circum- 
stances, it  is  just  that  the  ship  should  neither  lose  nor  gain 
by  their  discharge.  It  is  not  easy  to  affix  a  value  to  the 
clothing  of  each  libellant.  It  is  sworn  to  be  worth  firoai 
eighty  to  one  hundred  dollars  for  each ;  and  the  answer 
puts  it  at  very  much  less  sums.  Upon  the  best  judgment 
which  I  can  form,  I  think  the  sum  of  forty-eight  dollars 
will  be  a  just  allowance  for  the  clothing  and  the  special 
damage  of  each.  This  sum  is  therefore  awarded  to  each 
libellant  I  do  not  allow  any  costs  of  the  appeal  to  either 
party.  The  decree  of  the  Court  below  will  be  modified 
accordingly. 

I  desire  to  add,  that  it  is  stated  at  the  bar,  that  the  evi- 
dence upon  which  the  appeal  has  been  heard  is  not  identi- 
cally the  same  as  in  the  District  Court ;  and  that  several 
of  the  questions  which  have  now  been  decided  were  not 
there  raised. 
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(  Hon.  BSNJAMm  B.  CI7BTIS,  Associate  Justice  of  the  Sn- 
BEFOSB  <        preme  Court. 

(  Hon.  JOHN  PITMAN,  District  Judge. 


The  Ship  Adolph  and  Cargo. 

A  fordgn  oonsnl  has  aathority  to  petition  the  Conrt  to  order  the  marshal  to 
pay  into  the  registry  proceeds  of  a  sale  of  property  libelled  for  salyage,  in 
which  the  dtizens  or  subjects  of  his  country  are  interested,  they  being  ab- 
sent)  and  haying  no  other  legal  representatiye  in  the  United  States. 

A  SUIT  for  the  salvage  of  the  said  vessel  and  cargo  hav* 
iDg  come  into  this  court  by  appeal,  salvage  was  decreed  to 
the  libellants,  at  the  November  term,  1839,  and  the  residue 
of  the  proceeds  of  the  saved  property,  after  payment  of  the 
salvage,  was,  by  the  decree,  directed  to  be  retained  in  the 
registry  of  the  court,  to  be  paid  to  the  owners  of  the  pro- 
perty  saved,  or  their  lawful  representatives. 

When  the  proceeds  of  the  sale  were  brought  into  court 
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by  the  then  marshal,  who  ia  no  longer  in  office,  one  pro- 
missory note,  given  by  a  purchaser,  remained  unpaid.  The 
marshal  caused  a  suit  to  be  brought  thereon,  and  collected 
the  contents  upon  an  execution;  but,  instead  of  bringing 
the  money  into  the  registry  of  the  court,  accounted,  as  he 
alleges,  with  the  salvors  out  of  court,  and  retained  the 
balance  to  reimbuxse  himself  for  sundry  payments,  and  for 
his  own  services. 

In  July  .last,  F.  Gouraud,  representing  himself  to  be 
vice-consul  of  France  for  this  district,  and  also  attorney  in 
fact  of  the  representative  of  the  owners  of  the  said  vessel, 
filed  a  petition  in  this  court,  praying  that  the  late  marshal 
might  be  ordered  to  bring  the  amount  so  collected  by  him 
into  the  registry  of  the  court.  The  authority  of  M.  Gou- 
raud to  prefer  this  petition  was  denied.  He  produced  his 
exeqtuUur^  which  bears  date  on  the  29th  day  of  October, 
1851.  He  also  exhibited. a  power  of  attorney,  executed  be- 
fore two  notaries  at  Nantz,  by  a  person  who  states,  in  the 
power,  that  he  was  appointed  by  the  Tribunal  of  Com- 
merce of  the  city  of  Nantz,  settling  agent  of  the  old  com- 
mercial house  formerly  established  at  Nantz,  under  the 
style  of  James  Francis's  Brothers,  who  were  the  owners  of 
the  Adolph ;  this  power  purports  to  authorize  M.  Gouraud 
to  coUect  any  money  arising  from  the  sale  of  the  said 
vessel. 

The  questions  were  argued  by  J^  &  PUman^  for  the  peti- 
tioner, and  by  JenckeSy  for  the  respondent 

The  opinion  of  the  Court  was  delivered  by 

Curtis,  J.  The  duty  of  the  marshal  to  pay  this  mimey 
into  the  registry  of  the  court,  as  soon  as  he  had  received 
it,  is  clear.  He  had  no  power  to  adjust  the  account  with 
the  salvors,  or  pay  them,  or  retain  any  thing  for  his  own 
services ;  these  are  all  matters  to  be  passed  on  by  the 
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Court ;  and  under  its  direction,  and  only  by  its  authority, 
can  any  payments  be  made  or  allowances  had.  It  may  be 
added,  that  it  is  the  duty  of  the  Court  to  see  that  its  offi- 
cer does  pay  into  the  registry  money  which  he  has  col- 
lected for  that  purpose;  and  although  the  Court  cannot 
have  the  necessary  information  to  act  upon  its  own  mo- 
tion, it  certainly  ought  not  to  be  very  rigid  in  its  requisi- 
tions of  authority,  when  a  suggestion  that  its  officer  is  in 
fault  in  this  respect  is  made.  We  deem  it  sufficient  for 
this  particular  purpose,  that  M.  Gouraud  is  the  Vice-Consul 
of  France ;  and  that  French  citizens  are  interested  in  these 
proceeds.^  It  is  true;  he  bad  not  received  his  exequatur 
when  he  filed  this  petition ;  and  if  this  were  a  suit  insti- 
tuted by  him,  and  depending  on  his  official  character  when 
brought,  it  must  fail.  But  we  do  not  consider  the  proceed- 
ing at  all  analogous  to  a  suit,  or  even  to  a  petition  for  the 
execution  of  a  decree.  It  is  rather  in  the  nature  of  a  sug- 
gestion, made  in  writing  to  the  Court,  that  one  of  its  offi- 
cers has  not  discharged  his  official  duty;  and,  although 
the  person  making*  such  suggestion  may  not  have  had  any 
official  or  personal  connection  with  the  subject  when  first 
made,  if  he  has  now,  when  the  matter  is  actually  presented 
to  the  Court,  sufficient  authority  to  make  it,  the  Court  feel 
bound  to  listen,  and  allow  it  to  have  eifect  Upon  this 
suggestion  and  representation,  we  find,  by  the  answer  of 
the  late  marshal,  that  he  did  receive  this  money  on  account 
of  the  proceeds  of  the  sale  of  a  part  of  the  salvage  pro- 
perty ;  and,  although  we  have  no  doubt  he  thought  himself 
justified  in  retaining  it,  and  did  not  intend  to  depart  from 
his  duty,  be  must  be  now  required  to  pay  it  into  the  regis- 
try of  the  Court 


1  7^  Invincible,  1  Wheat  "R.  2S9;  The  Ann,  3  Wheat  B.  439 ;  Divina  Pas- 
tara,  4  Wheat  52 ;  BdZs,  6  Wheat  156  ;  2  Craach,  242 ;  1  Kason,  372. 

8* 
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Order. 

That  Barrington  Anthony,  lately  Marshal  of  the  United 
States  for  the  District  of  Rhode  Island,  forthwith  pay  into 
the  registry  of  this  Court,  in  the  cause  wherein  Caleb  Wil- 
liams and  others  were  libellants  against  the  ship  Adolpb 
and  cargo,  the  moneys  received  by  him  on  account  of  two 
certain  promissory  notes,  given  by  one  Edward  Dexter,  the 
purchaser  of  part  of  the  property  libelled  in  the  said  cause ; 
and  all  claims  of  the  said  Anthony,  for  any  just  allow- 
ances on  account  of  the  said  moneys,  or  otherwise  in  the 
said  cause,  be  referred  to  Francis  E.  Hoppin,  Esq.,  to  report 
thereon  to  the  Court  And  all  parties  in  interest,  or  their 
legal  representatives,  may  appear  before  the  said  assessor, 
and  be  beard  in  the  premises.  And  all  further  questions 
are  reserved  until  the  coming  in  of  the  said  report 

Entered  by  order  of  the  Court 

John  T.  Pitman,  Ckrk 

November  Term,  A.  D.  1851,  6th  dap. 


Randall  &  Stead  t;^.  J*  &  P.  Rhodes. 


If  a  representatioa  is  made  in  the  course  of  a  n^gotUtion  for  a  sale,  and  the 
contract  of  sale  is  afterwards  redaoed  to  writing  and  signed,  and  does  not 
contain  the  representation,  it  is  excluded  from  the  contract,  and  does  not 
amount  to  a  warranty. 

Where  a  writing  was  signed,  which  stated  that  a  sale  had  heen  made,  and 
described  the  article  sold,  and  the  price  and  terms  of  credit,  it  was  hdd  to  bo 
the  written  contract  of  sale ;  and  that  representations  in  letters,  written 
before  the  making  of  the  contract,  and  not  referred  to  therein,  could  not  be 
received  to  proye  a  warranty. 

This  was  an  action  of  assumpsit,  founded  on  a  war- 
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ranty  that  a  vessel,  called  the  Baltic,  was  built  mostly  of 
white  oak  timber*  It  appeared  that,  in  July,  1851,  negoti- 
ations for  a  sale  of  the  vessel  were  had  between  the  parties, 
through  the  agency  of  W.  W.  Brown,  a  ship-broker,  who 
was  originally  employed  by  the  plaintiffs,  but  was  subse- 
quently authorized  by  the  defendants  to  make  a  sale,  at  a 
price  fixed  by  them.  While  the  negotiations  were  going 
on,  Brown  wrote  to  the  plaintiffs  several  letters,  one  of 
which  contained  a  representation  that  the  vessel  was  built 
mostly  of  white  oak  timber.  The  plaintiifs  applied  for 
permission  to  bore  the  vessel,  to  ascertain  her  materials 
and  their  soundness,  but  the  defendants  refused  to  allow 
this  to  be  done.  On  the  12th  of  July,  1851,  the  sale  was 
agreed  on,  and  the  defendants  signed  a  written  memoran- 
dum,  which  was  as  follows:  — 

Providence,  July  12, 1851. 

We  have  sold  to  Randall  &  Stead,  this  day,  through 
W.  Whipple  Brown,  the  bark  Baltic,  now  at  East  Boston, 
for  twelve  thousand  eight  hundred  dollars,  to  be  paid  next 
Tuesday,  as  follows :  twenty-five  hundred  dollars  cash,  their 
note,  thirty  days,  interest  added,  for  five  thousand  one 
hundred  and  fifty  dollars,  indorsed  by  Thomas  J.  Stead,  of 
this  city,  and  their  note  for  five  thousand  one  hundred 
and  &Rj  dollars,  interest  added,  sixty  days,  indorsed  by 
Thomas  J.  Stead.  Full  packages  of  beef,  pork,  bread,  and 
flour  are  to  be  taken  out  by  the  owners,  all  other  small 
stores  belonging  with  the  vessel. 

Signed,  J.  &  P.  Rhodes. 

A  corresponding  paper,  setting  forth  the  purchase,  was 
signed  by  the  plaintiffe. 

The  breach  relied  on  was,  that  only  a  small  part  of  the 
firame  of  the  bark  was  found,  on  examination,  to  be  white 
oak. 
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The  counsel  for  the  plaintiffs  were  Ames  and  JenckeSj 
and  for  the  defendants  Carpenter  and  Bradley. 
The  opinion  of  the  Court  was  delivered  by 

Curtis,  J.  There  is  no  doubt  that  a  representation,  in- 
xtended  by  the  vendor  fis  a  warranty,  and  acted  on  as  such 
by  the  vendee,  amounts  in  law  to  a  warranty ;  and  it  is 
also  well  settled  that  such  representation  so  operates, 
although  made  during  the  treaty  for  a  sale,  and  some  days 
before  the  sale  was  finally  agreed  upon,  if  it  appear  that 
it  was  not  withdrawn,  and  the  contract  of  sale  did  not 
exclude  it  firom  its  terms.  But  the  question  now  presented 
is,  whether  the  representation  relied  on  was  not  excluded 
from  the  contract  of  sale,  so  ds  to  form  no  part  thereof 
It  is  not  contained  in  the  written  memorandum,  signed  by 
the  defendants.  Now,  the  general  rule  is  that,  when  nego- 
tiations have  terminated  in  a  written  contract,  the  parties 
thereby  tacitly  affirm  that  such  writing  contains  the  whole 
contract,  and  no  new  terms  are  allowed  to  be  added  to  it 
by  extraneous  evidence.  But  it  is  argued  that  this  me- 
morandum is  not  the  written  contract  of  sale;  that  it 
contains  only  a  statement  of  the  fact  that  a  sale  has  been 
made,  and  a  description  of  the  thing  sold,  the  price  and 
terms  of  credit.  But  this  is  all  that  is  necessary  to  make 
a  complete  contract  of  sale ;  and  to  assume  that  any  thing 
more  existed,  and  allow  it  to  be  shown,  would  violate  the 
rule  above  stated.  It  is  true  that,  in  Bradford  v.  Manlpy  13 
Mass.  R.  139,  and  Hastings  v.  Loveringy  2  Pick.  214,  it  was 
held,  that  a  bill  of  parcels  was  not  the  contract  of  sale,  it 
being  intended,  as  the  Court  says,  in  the  first  of  those 
cases,  only  as  a  receipt  for  the  price,  and  not  to  show  the 
terms  of  the  bargain.  But  here  the  writing  could  not  have 
been  intended  for  a  receipt,  and  must  have  been  intended 
to  set  forth,  what  it  does  set  forth,  a  contract  of  sale ;  and. 
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if  80,  it  most  be  takea  to  embrace  the  whole  cojotract,  and 
consequently  a  warranty  was  not  one  of  its  terms. 

It  is  argued  that  the  reference  to  Brown,  contained  in 

the  contract,  may  be  sufficient  to  incorporate  into  it  the 

letters  which  he  wrote  in  the  course  of  his  agency,  and 

wbicb  led  to  the  making  of  the  contract     These  letters 

might  have  been  so  referred  to  as  to  make  their  contents 

part  of  the  contract ;  but  to  have  this  effect,  the  contract 

must  show  that  such  was  the  intention  of  the  parties. 

This  intention  does  not  appear  by  the  reference  to  Brown's 

agency.     The  natural  meaning  of  that  reference  is,  only 

that  Brown  was  the  agent  through  whom  the  contract  of 

salej  shown  by  the  writing'^  was  negotiated.    There  is  no« 

thing  to  show  that  the  parties  agreed  to  make  all  he  had 

done  and  said  part  of  the  contract. 

I  am  of  opinion  that  the  plaintifis  are  not  entitled  to 
recover ;  and,  unless  they  elect  to  become  nonsuit,  the  jury 
will  be  directed  accordingly.^ 

The  District  Judge  concurred  in  the  opinion,  and  the 
plaintiffi  became  nonsuit 


In  thb  Matter  of  William  Stover,  Agent  for  the 
Claimants  of  certain  Fishing  Vessels,  and  of  John 
T.  Pitman,  Clerk  of  this  Court. 

The  eighth  section  of  the  Act  of  February  8,  1799,  (1  Stat  at  Large,  686,) 
does  not  direct  the  fees  pidd  by  the  claimant  to  the  officers  of  the  conrt, 
to  be  repaid  by  the  United  States ;  it  applies  only  to  the  costs  of  the  pro- 
secntion,  not  of  the  defence. 

William  Stover,  who  represents  the  claimants  of  cer* 


1  See  Lamb  v.  Crafts,  12  Met.  R.  354. 
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tain  fishing  vessels,  shows  by  his  petition  that,  in  June, 
1847,  these  vessels  were  seized  and  libelled  in  the  District 
Conrt  of  the  United  States  for  the  District  of  Rhode 
Island,  on  account  of  an  alleged  violation  of  the  laws  of 
the  United  States ;  and  that  the  petitioner  having  inter- 
vened, and  claimed  the  vessels  in  behalf  of  the  owners 
thereof,  was  obliged  to  pay  to  the  officers  of  the  court  cer- 
tain fees,  growing  out  of  their  seizure,  custody,  and  deli- 
very on  bail,  and  the  trial  of  the  suits  instituted  upon  the 
seizures ;  that,  by  decrees  of  the  District  Court,  the  libels 
were  dismissed,  and  appeals  were  taken,  and  the  causes 
brought  to  this  Court;  that,  upon  a  hearing  by  this  Court, 
the  libels  were  dismissed,  without  costs  to  the  libellants  or 
claimants ;  but  directing  that  the  taxable  fees  of  the  offi- 
cers of  the  court,  in  the  District  as  well  as  the  Circuit 
Court,  in  all  the  proceedings  connected  with  the  said  sei- 
zures and  since  their  commencement,  be  paid  as  directed 
by  the  Act  of  Congress  of  February  28, 1799 ;  and,  at  the 
same  time,  this  Court  granted  to  the  officer  of  the  United 
States,  by  whom  the  seizures  were  made,  certificate  of 
probable  cause.  The  petitioner  further  alleges,  that  he  has 
applied  to  the  clerk  of  this  Court  and  the  other  officers,  to 
refund  the  money  so  paid  by  him,  but  they  refuse,  alleging 
that  the  United  States  has  refused  to  pay  the  same  to 
them;  and  the  petitioner  prays  for  an  order,  to  compel 
the  officers  to  refund  to  him  the  amount  paid  by  him. 

The  petition  of  the  clerk  states  substantially  the  same 
facts  respecting  the  decree  and  certificate  of  probable 
cause ;  and  that,  by  direction  of  the  Court,  all  the  fees  of 
the  officers,  both  in  the  Circuit  and  District  Court,  coa- 
nected  with  the  said  seizures,  including  all.  the  fees  which 
form  the  subject  of  Stover's  petition,  were  taxed,  and  hav- 
ing been  allowed  by  the  Court,  were  forwarded  to  the  pro- 
per department  at  Washington  for  payment,  on  or  about 
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the  4th  day  of  August,  1848 ;  and  that,  in  January,  1850, 
the  Controller  of  the  Treasury  refused  to  allow,  of  the 
said  fees,  the  sum  of  (599.30,  including  the  fees  which  are 
the  subject  of  Stover's  petition,  on  the  ground  that  they 
were  not  due  from  the  United  States,  but  were  for  services 
rendered  to  the  claimants,  and  were  to  be  borne  and  paid 
by  them.  That  there  is  now  due  to  the  petitioner,  for  his 
fees,  the  sum  of  $531.30,  besides  the  amount  paid  him  by 
the  said  claimants ;  and  he  prays  for  an  order  to  compel 
the  claimants  to  pay  the  same. 

A  similar  petition  having  been  filed  by  Stover  in  the 
District  Court,  touching  the  fees  of  the  officers  of  that 
court  in  the  same  suits,  while  pending  therein,  it  was 
remitted  to  this  court,  by  an  order  of  the  District  Judge, 
on  account  of  his  relationship  to  the  clerk,  who  is  one  of 
the  parties  respondent  to  the  last  mentioned  petition. 

The  opinion  of  the  Court  was  delivered  by 

Curtis,  J.  Stover's  petition  rests  upon  the  ground  that, 
by  the  final  decree  of  the  Circuit  Court,  pronounced  by 
the  late  Mr.  Justice  Woodbury,  he  was  entitled  to  have  the 
sums  due  to  the  officers  of  the  court,  for  services  to  him  as 
claimant  in  these  suits,  paid  by  the  United  States ;  and, 
in  consequence  thereof,  that  the  officers  of  the  court  are 
bound  to  repay  to  him  what  he  has  heretofore  advanced 
to  them  on  that  account.  The  decree  of  this  Court  was  in 
the  following  words :  — 

This  cause  came  up  upon  a  pro  formd  decree  on  appeal 
firom  the  District  Court,  and  was  heard  upon  the  libel, 
under  depositions  and  other  pleadings  in  the  case.  On 
consideration  whereof,  it  was  ordered,  adjudged,  and  de- 
creed by  the  Court  here,  that  the  libel  be,  and  the  same  is 
hereby,  dismissed,  without  costs  to  the  libellants  or  the 
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claimants.  And  it  is  farther  ordered,  that  the  taxable  fees 
of  the  officers  of  the  court,  in  the  District  as  well  as  in  the 
Circuit  Court,  in  all  the  proceedings  connected  with  this 
seizure  since  its  commencement,  be  paid  as  directed  by 
the  Act  of  Congress  of  February  28, 1799- 

Levi  Woodbury, 
Associate  Justice  of  the  Supreme  CourU 

John  Pitman, 
District  Judge^  United  Stales^  for  Rhode 

Island  District. 
Entered  by  order  of  Court 

John  T.  Pitman,  Clerk. 

The  concluding  clause  of  this  decree,  requiring  the  fees 
of  the  officers  of  the  court  to  be  paid  as  directed  by  the 
Act  of  Congress  of  February  8, 1799,  it  becomes  necessary 
to  decide,  whether  the  fees  for  services  rendered  by  the 
officers  to  the  claimants  are  embraced  within  that  act. 

The  8th  section  of  the  Act  of  1799,  (1  Stat  at  Large, 
626,)  is  as  follows :  That  if  any  informer  on  a  penal  sta- 
tute, and  to  whom  the  penalty,  or  any  part  thereof,  if 
recovered,  is  directed  to  accrue,  shall  discontinue  his  suit 
or  prosecution,  or  shall  be  nonsuited  in  the  same,  or  if, 
upon  trial,  judgment  shall  be  rendered  in  favor  of  the  de- 
fendant, unless  such  informer  be  an  officer  of  the  United 
States,  he  shall  be  alone  liable  to  the  clerks,  marshals,  and 
attorneys  for  the  fees  of  such  prosecution ;  but  if  such  an 
informer  be  an  officer,  whose  duty  it  is  to  commence  such 
prosecution,  and  the  Court  shall  certify  there  was  reason- 
able ground  for  the  same,  then  the  United  States  shall  be 
responsible  for  such  fees. 

In  these  cases,  the  informer  was  a  revenue  officev  of  the 
United  States,  and  the  Court  has  certified  that  there  was 
reasonable  ground  for  the  prosecutions ;  so  that  the  ques- 
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Hon  18,  whether  the  words,  "  the  fees  of  such  prosecution," 
extend  to  and  inclade  fees  paid  to  the  clerk  and  marshal,  by 
the  claimant,  for  services  rendered  to  him  in  the  coarse  of 
the  proceedings. 

There  is  nothing  in  the  language  of  this  section  which 
indicates  an  intent  to  confer  on  the  claimant  any  new  right 
to  recover  his  costs  or  expenses.  The  apparent  object  of 
the  law,  and  the  whole  effect  of  its  terms,  are,  to  point  out 
the  party  to  whom  the  officers  of  the  court  are  to  look  for 
payment  of  their  fees  for  the  prosecution  of  this  class  of 
cases. 

If  the  informer  is  an  officer,  charged  with  the  duty  of 
commencing  such  prosecutions,  and  he  obtains  from  the 
Court  a  certificate  of  probable  cause,  this  act  directs  that 
the  fees  of  such  prosecution  be  paid  by  the  United  States, 
otherwise  the  informer  alone  is  to  be  liable  therefor.  And 
before  we  can  say  this  law  imposes  on  the  United  States 
the  payment  of  fees  which  the  claimant  has  expended  in 
defence  of  his  property,  we  ought  to  find  some  law  which 
gives  him  a  right  to  recover  those  fees.  Because  if  the 
claimant,  under  no  circumstances,  can  have  a  title  against 
any  one  to  recover  those  fees,  it  cannot  be  that  they  were 
intended  to  be  embraced  within  the  terms  of  this  law, 
which  simply  points  out  the  party  who  is  to  ba  responsible 
to  the  officer,  but  gives  no  new  right  to  the  claimant 

Now,  by  the  Act  of  February  24,  1807,  (2  Stat  at 
Large,  422,)  it  is  enacted,  that  when  a  seizure  like  this  is 
made,  and  probable  cause  certified,  the  claimant  shall  not 
be  entitled  to  costs,  nor  shall  the  person  who  made  the 
seizure,  or  the  prosecutor,  be  liable  to  any  action,  suit,  or 
judgment,  on  account  of  such  seizure  and  prosecution. 
This  effectually  debars  the  claimant  from  any  recovery  for 
these  expenses.  For,  although  the  term  costs  is  not  identi- 
cal with  fees  of  clerk  and  marshal,  it  necessarily  includes 

VOL.  I.  9 
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them ;  and  if  the  claimant  cannot  recover  any  costs,  he 
cannot  recover  these  fees.  And  if  he  is  not  entitled  to 
them,  it  is  very  plain  they  cannot  be  incladed  within  the 
8th  section  of  the  Act  of  1799,  for  if  they  were,  he  would 
be  entitled  to  them  as  against  the  United  States. 

Moreover,  the  Act  of  July  22,  1813,  s.  2,  (3  Staf.  at 
Large,  21,)  provides  that,  in  case  judgment  shall  pass  in 
favor  of  the  claimant,  be  shall  be  entitled  to  his  property 
*<  upon  paying  only  his  own  costs."  I  suppose  it  is  not 
doubted  that,  pursuant  to  this  act,  he  is  to  pay  his  costs, 
including  the  fees  now  in  question;  but  the  assump- 
tion is,  that,  after  he  has  paid  them,  the  clerk  and  marshal 
are  to  claim  and  receive  from  the  United  States  the  fees 
thus  paid  to  them  by  the  claimant,  and  then  are  to  repay 
the  same  to  him.  But,  aside  from  the  extraordinary  and 
anomalous  character  of  such  a  proceeding,  and  the  impro- 
bability that  it  was  intended  by  Congress,  several  reasons 
concur  to  prove  that  the  Act  of  1799  is  not  susceptible  of 
such  a  construction. 

In  the  first  place,  the  very  terms,  "  fees  of  such  prosecu- 
tion," certainly  do  not  naturally  indicate  fees  incurred  in  the 
defence  against  such  a  prosecution.  In  the  next  place,  the 
act  declares  that,  in  one  event,  <<  the  informer  shall  be  alone 
liable  to  the  clerks,  marshals,  and  attorneys,  for  the  fees  of 
such  prosecution."  Now,  it  is  plain,  the  claimant  is  liable 
to  the  clerk  and  marshal  for  their  fees,  for  services  rendered 
to  him  in  making  his  claim  and  defence.  He  is  so  on 
general  principles,  according  to  the  case  of  Caldwell  v. 
Jadctonj  7  Cranch,  276 ;  and  this  liability  is  affirmed  by 
the  Act  of  1813,  above  referred  to.  This  strongly  tends  to 
prove,  that  the  fees  of  the  prosecution,  spoken  of  by, the 
Act  of  1799,  are  not  the  fees  paid  by  the  claimant ;  for 
certainly  it  was  not  intended  to  exempt  the  claimant,  in 
the  first  instance,  from  all  liability  therefor,  and  impose  . 
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that  liability  on  the  informer  alone.  In  Caldwell  v. 
Jackson^  the  Supreme  Court  held,  that  each  party  is 
liable  to  the  clerk  for  his  fees,  for  services  performed  for 
such  party,  and  it  is  immaterial  to  the  clerk  which  party 
recovers  jndgment.  When,  therefore,  the  Act  of  1799 
speaks  of  fees  of  the  prosecution,  for  whidh  the  informer 
alone  is  to  be  liable  to  the  clerk,  the  sound  construction 
must  be,  that  he  is  made  liable  for  fees  for  services  ren- 
dered to  the  party  prosecuting,  and  for  those  only,  and  of 
course  the  United  States  are  liable  for  the  same,  and  none 
other,  when,  as  in  this  case,  the  informer  is  an  officer,  and 
a  certificate  of  probable  cause  is  given. 

I  am  of  opinion  that  the  decree  of  this  Court,  ordering 
the  fees  of  the  officers  to  be  paid  as  directed  by  the  Act  of 
1799,  must  be  construed  to  refer  only  to  the  fees  due  from 
the  prosecutor,  and  that  it  gave  no  title  to  the  claimant, 
or  the  officers  of  the  court,  to  have,  from  the  United  States, 
the  fees  paid  by  the  claimant  for  services  rendered  to  him. 

His  petition  must  therefore  be  dismissed ;  but  as  the 
terms  of  the  decree  on  which  he  rested  his  petition,  in- 
volved a  new  question  of  construction  of  the  Act  of  1799, 
I  shall  direct  that  no  costs  be  taken  by  either  party.  I 
shall  not  make  any  order  at  this  time  concerning  the  clerk's 
petition,  understanding  that  none  will  probably  be  neces- 
sary, now  that  the  respective  rights  of  the  parties  are 
ascertained.  But  if  the  fees  still  remaining  due  shall  not 
be  paid,  an  attachment  must  issue  to  compel  their  pay- 
ment. 
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EzEKiEL  Byam  et  aL  vs.  Bullard  et  aL 

A  sale  of  the  thing  patented,  to  an  agent  of  the  patentee,  employed  by 
him  to  make  the  purchase,  on  account  of  the  patentee,  is  not,per  ae,  an  infringe- 
ment. 

Accompanied  by  other  circumstances,  it  may  be  eridence  of  an  infringement* 

This  was  an  action  on  the  case  for  an  infringement  of 
a  patent-right  for  the  manufacture  of  loco-foco  matches, 
belonging  to  the  plaintiffs. 

It  came  before  the  Court  on  a  statement  of  facts,  wherein 
it  was  agreed  that,  before  the  date  of  the  writ,  the  defend- 
ants  sold,  to  an  agent  of  the  plaintiffs,  who  was  employed 
by  the  plaintiffs  to  make  the  purchase,  matches,  of  the 
valtie  of  six  cents.  That  such  sale,  if  made  to  any  other 
person  than  the  plaintiffs,  or  their  agent,  would  have  been 
an  infringement  of  the  patent ;  and  the  questions  submit- 

« 

ted  were  whether  such  a  sale  was  an  infringement,  and  if 
so,  what  was  the  measure  of  damages. 
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The  case  was  argaed  by  Charles  Sumner^  for  the  plain- 
tiffs, aad  William  Brighamy  for  the  defendants. 
The  opinion  of  the  Court  was  delivered  by 

CuETis,  J.  The  Act  of  July  4, 1836,  section  14,  enables 
patentees  and  their  assignees  to  bring  actions  on  the  case, 
to  recover  damages  for  making,  using,  or  selling  the  thing, 
whereof  the  exclasive  right  is  secured  by  a  patent  Two 
inquiries  arise  in  this  case.  The  first  is,  whether,  upon  the 
facts  stated,  the  law  imports  either  the  damage,  or  the 
injury,  both  which  are  necessary,  by  the  common  law,  to 
support  an  action  on  this  case.  The  second  is,  whether 
an  action  on  the  case,  for  the  violation  of  a  patent-right, 
was  intended  to  be  given  by  the  Patent  Act,  where  there 
was  neither  damage  nor  injury  received,  according  to  the 
principles  of  the  common  law.  As  to  the  injury,  the 
general  rule  of  the  common  law  is,  volenti  non  fit  injuria  ; 
and,  in  accordance  with  this  maxim,  no  one  can  maintain 
an  action  for  a  wrong,  where  he  has  consented,  or  contri- 
buted to  the  act  of  which  he  complains.  And  this  princi- 
ple has  been  applied  to  numerous  cases  in  which,  though 
the  defendant  was  in  the  wrong,  the  plaintiff's  negligence 
had  contributed  to  produce  the  consequential  damages 
which  were  sought  to  be  recovered  in  the  action.  Here, 
the  plaintiffs  not  only  consented,  but  cooperated ;  for, 
through  their  agents,  they  were  themselves  the  purchasers. 
As  to  the  damage,  it  is  true  that,  in  general,  the  law  im- 
ports damage  from  the  violation  of  a  right,  but  I  am  not 
aware  that  damage  has  ever  been  presumed  by  law  from  an 
act  in  which  the  plaintiff  cooperated,  and  which,  therefore, 
must  be  supposed  to  have  been  done  for  his  own  benefit, 
or  at  least  not  to  have  been  to  his  loss. 

It  was  argued  that,  ex  necessitate  rei^  such  a  sale  should 
be  held  to  be  an  infringement,  because  it  is  only  by  such 

9* 
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evidence  that  an  infringement  of  many  patents  can  be 
shown.  This  may  be  sufficient  to  prove  that  such  a  sale 
may  be  evidence  of  an  infringement,  and  that  from  sach  a 
sale,  accompanied  by  other  circumstances  likely  to  exist, 
and  capable  of  being  proved  if  the  defendant  does  infringe, 
a  jury  would  be  warranted  in  finding  an  infringement  by 
sales  to  others  than  the  patentee.  ' 

If  the  plaintiffs'  agent  purchased  the  matches  at  a  shop 
where  matches  and  similar  articles  may  be  expected  to  be 
found  for  sale,  if  they  were  sold  to  him  in  the  usual  course 
of  the  trade  there,  and  if  he  saw  others  exposed  for  sale,  it 
would  be  a  natural  inference  for  a  jury  to  make,  that  this 
was  not  the  only  parcel  sold;  that,  in  the  course  of  the 
defendant's  business,  he  had  sold  what  he  showed  himself 
willing  and  desirous  of  selling,  and  what  customers  are 
frequently  in  the  habit  of  buying,  and  I  know  of  no  rule 
of  law  which  would  restrain  them  from  drawing  such  an 
inference.  But  it  is  a  very  different  question,  whether  such 
a  sale  is  itself  an  infringement.  Thus,  in  Hall  v.  Boot, 
Webs.  P.  C.  100,  the  patent  was  for  a  process  of  singing 
off  the  superfluous  fibres  from  lace  by  means  of  the  flame 
of  gas.  The  evidence  of  infringement  was  that  the  defend- 
ant had  secretly  prepared  an  apparatus  similar  to  that  used 
by  the  patentee,  and  had  sold  lace  in  a  state  to  which  it 
would  have  l^een  brought  by  using  the  patented  process. 

A  similar  ruling  may  be  found  in  Middart  v.  OrimshaWy 
Davies,  P.  C.  290,  and  many  other  cases. 

So  in  Keplinffer  v.  You$igej  10  Wheaton,  R.  358,  it  was 
held,  that  evidence  from  which  a  jury  might  infer  that  a 
patented  machine  was  let  to  the  defendant  under  color 
of  a  contract  to  buy  the  product  of  the  machine,  would 
authorize  a  finding  of  a  use  of  the  machine  by  the  defend- 
ant. 

But  in  neither  of  these  cases  would  the  naked  facts. 
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sworn  to,  have  amounted  to  an  infringement.  It  remained 
for  the  jury  to  draw  from  them  the  inference  that  the 
defendants  had  in  fact  used  the  thing  patented.  Now  the 
argument  ex  necessUaie  can  extend  no  farther  than  the 
supposed  necessity  extends,  and  that  is,  at  the  utmost,  only 
to  make  such  a  sale  evidence  of  an  infringement,  which 
stops  short  of  its  being  an  infringement  It  was  also  argued 
that  this  was  not  a  sale  to  the  plaintiffs,  except  by  con- 
struction of  law,  but  only  to  their  agent,  and  that,  for  the 
benefit  of  patentees,  the  law  would  not  deem  it  the  same 
as  a  sale  to  the  plaintiffs.  I  can  see  no  reason  for  making 
a  distinction  between  patentees  and  other  persons  in  this 
particular,  and  if  I  am  at  liberty  to  disregard  a  plain  rule 
of  law,  for  the  benefit  of  patentees,  I  should  very  much 
doubt  whether  it  would  be  for  their  advantage  to  hold  that 
the  acts  of  their  agents  were  not  their  own. 

Nor  can  I  find  any  solid  foundation  on  which  to  rest  the 
rigbt  of  a  patentee  to  support  an  action  on  the  case  for 
the  violation  of  his  exclusive  right,  except  that  settled  and 
reasonable  common-law  basis  of  all  such  actions,  injury 
and  damage ;  injury  by  a  violation  of  the  incorporeal  right, 
and  damage,  at  least  nominal,  presumed  by  the  law  to 
arise  from  such  violation.  Such  I  understand  to  have 
been  the  principle,  proceeded  upon  by  Mr.  Justice  Story, 
in  WhUtemore  v.  Cutter^  1  Gall.  B.  429,  where  he  held  that 
making  a  machine  for  a  philosophical  experiment,  or  to 
test  the  sufficiency  of  the  specification,  would  not  be  an 
infringement;  and  in  Sawin  v.  Guilds  1  Gall.  R.  487, 
where  he  says  the  act  must  be  with  intent  to  deprive  the 
patentees  of  some  lawful  profit ;  and  also  by  Mr.  Justice 
Patteson,  in  Jones  v.  Pearce^  Web.  P.  C.  126,  where  he 
excepts  the  making  of  a  patented  article  for  mere  amuse- 
ment, and  not  for  profit.  In  these  cases,  inasmuch  as 
there  was  supposed  to  be  no  damage,  there  was  thought 


104  MASSACHUSETTS. 


Webb  et  al.  v,  Feiree. 


to  be  no  action.  And  though  I  am  rather  disposed,  with 
Mr.  Justice  Washington,  (in  TFatoon  v.  Btofcn,  4  Washing- 
ton, 583,)  to  doubt  whether  the  assumption  is  correct,  that 
in  such  cases  there  is  no  damage;  yet  if  the  assumption 
be  correct,  I  think  the  inference  is  sound  that  no  action 
lies. 

It  is  true  some  of  the  patent  acts  which  were  repealed 
by  the  Act  of  1836  gave  an  action  for  a  sale,  if  made  with- 
out the  consent,  in  toritingy  of  the  patentee,  or  of  his  assigns. 
But  the  law  now  in  force  contsdns  no  such  provision ;  and 
if  it  did,  I  should  still  be  of  the  opinion,  that  a  sale  to  the 
patentee  himself  was  not  such  a  sale  as  was  intended  by 
the  statute ;  that  no  sale  was  within  its  meaning,  except 
one  which  would  be  within  the  terms  of  the  grant  con- 
tained in  the  letters-patent,  which  is  a  grant  of  an  exclu- 
sive right  to  make,  use,  and  vend  to  others  to  be  used.  In 
this  case,  I  am  of  opinion  that  the  sale  to  the  plaintiffs' 
agent  was  a  sale  to  them,  and  that  such  a  sale  is  not^  per 
sey  an  infringement.  On  a  statement  of  facts,  I  am  not  at 
liberty  to  draw  any  inferences,  and  the  judgment  must  be 
for  the  defendants. 


Albert  Webb  et  al  Libellants,  vs.  David  Peirce,  Jr., 

Respondent. 

Where  a  master  hires  a  vessel  "  on  shares,"  under  an  agreement  to  Tictnal  and 
man  the  vessel,  and  employ  her  in  such  voyages  as  he  thinks  best,  having 
thereby  the  entire  possession,  command,  and  navigation  of  the  vessel,  and 
the  relation  of  principal  and  agent  not  existing  between  the  master  and 
owners,  the  master  thereby  becomes  the  owner,  pro  hoc  vioe^  during  such 
time  as  the  contract  exists ;  and  he,  and  not  the  general  owner,  is  responsi- 
ble for  necessaiy  supplies. 

This  was  an  appeal  from  a  decree  of  the  District  Court 
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of  the  United  States  for  the  District  of  Massachusetts, 
sitting  in  admiralty.  The  libellants  sought  to  recover  of 
the  respondent,  who  was  the  general  owner  of  the  Isrig 
Antoinette,  belonging  to  Belfast,  in  the  State  of  Maine,  the 
price  of  certain  supplies  furnished  by  them  to  the  master 
of  that  brig,  in  the  city  of  Boston.  The  facts  sufficiently 
appear  in  the  opinion  of  the  Court,  which  was  deli- 
vered by 

Curtis,  J.  It  is  proved  in  this  case,  and  not  denied, 
that  the  libellants  furnished  the  supplies  mentioned  in  the 
schedule  annexed  to  the  libel;  that  they  were  ordered  by 
the  master  of  the  brig,  and  were  suitable  and  necessary ; 
and  that,  at  the  time  when  the  supplies  were  furnished,  the 
respondent  was  one 'of  the  general  owners  of  the  vessel. 
This  is  sufficient  to  make  a  prima  facie  case  of  liability; 
for,  ordinarily,  the  master  is  the  agent  of  the  owner,  clothed 
with  authority  to  contract,  in  his  behalf,  for  necessary  sup- 
plies for  the  vessel,  and,  therefore,  such  contracts  bind  the 
owner  personally,  upon  the  familiar  principles  of  the  law 
of  agency.  But  it  is  also  true,  that  the  master  may  not 
be  the  agent  of  the  general  owner  for  any  purpose.  A 
special  property,  carrying  with  it  the  entire  possession  and 
control,  and  leaving  in  the  general  owner  only  an  interest 
in  the  nature  of  a  reversion,  may  be  created  in  a  vessel  as 
well  as  in  any  other  chattel.  And  when  such  special  pro- 
perty has  been  created,  it  necessarily  follows,  that  the 
master  is  the  agent  of  the  owner  of  this  special  property 
in  the  vessel,  and  not  the  agent  of  the  owner  of  the  gene- 
ral or  reversionary  interest.  The  possession  and  control 
belonging  to  the  former,  and  the  employment  being  his, 
whatever  is  done  by  reason  of  that  possession,  and  in  the 
exercise  of  that  control  and  employment,  is  his  also,  and 
the  persons  by  whom  it  is  done  are  his  agents. 
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I  am  aware  that  a  different  doctrine  is  laid  down  by 
Lord  Mansfield,  in  Rick  v.  Coe,  (Cowper,  636,)  and  that 
Mr.  Justice  Story,  in  his  treatise  on  Ageiicy,  (»•  298,)  has 
declared,  in  conformity  with  Lord  Mansfield's  opinion,  that 
a  private  agreement  between  the  owner  and  the  master,  by 
which  the  latter  is  to  have  the  entire  ship  to  his  own  use 
for  a  specified  period,  and  is  to  make  all  the  repairs  at  his 
own  expense,  cannot  affect  the  liability  of  the  owner  to 
third  persons,  upon  the  well-settled  principle  of  the  law  of 
agency,  that  the  apparent  authority  of  an  agent  may  be 
trusted  to  by  strangers.  If  the  private  agreement  between 
the  owner  and  master  be  of  such  a  nature  as  to  leave  the 
relation  of  principal  and  agent  still  existing  between  them, 
it  is  undoubtedly  true,  that  the  owner  would  be  bound  by 
all  contracts  respecting  the  navigation  and  employment  of 
the  vessel,  within  the  usual  scope  of  the  master's  author- 
ity, notwithstanding  a  secret  agreement  between  them,  that 
the  master  should  not  thus  bind  the  owner.  But  if  the 
arrangement  between  the  master  and  owner  be  such,  that 
the  relation  of  principal  and  agent  does  not  exist,  there 
is  no  room  for  the  application  of  this  principle  of  the 
law  of  agency,  simply  because  there  is  no  agency  in  the 
matter. 

Now,  that  this  relation  of  principal  and  agent,  between 
the  general  owner  and  the  master,  may  cease  to  exist,  and 
that  either  the  master  or  any  third  person  may  be  clothed 
with  a  special  ownership,  so  as  to  stand  as  a  principal  in 
respect  to  the  navigation  and  employment  of  the  vessel,  ia 
toa  well  settled  to  admit  of  serious  question.  It  is  dis- 
tinctly asserted  by  the  Supreme  Court  of  the  United 
States,  in  Marcardier  v.  Ches.  Ins.  Co.j  8  Cranch,  39,  and 
in  Grade  v.  Paimery  8  Wheat.  605,  and  has  been  so  held 
in  numerous  cases,  in  England  and  in  this  country,  which 
are  collected  in  3  Kent's  Com.  138, 139,  and  the  doctrine 
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of  Lord  Mansfield  must  be  considered  to  be  overruled  by 
the  Court  of  King's  Bench,  in  Reeve  v.  DaviSy  1  Adol.  & 
El.  312.  In  this  case,  there  was  an  agreement  between 
the  owner  and  the  master,  by  which  the  latter  was  to  have 
the  vessel  to  his  own  use  for  the  period  of  twelve  months, 
to  victual  and  man  the  vessel,  and  keep  her  in  repair.  This 
agreement  was  unknown  to  the  plaintiff,  who  furnished 
supplies  for  the  vessel,  and  sought  to  recover  their  price  of 
the  general  owner,  who  was  held  not  to  be  liable  therefor. 
Perry  v.  Osbornej  5  Pick.  422 ;  Cutler  v.  WinsoTy  6  Pick. 
335;  WiTisor  v.  Oults,  7  Greenl.  261;  Sprout  v.  Donnell, 
26  Maine  R.  185 ;  and  Taggard  v.  Loring,  16  Mass.  337 ; 
are  all  cases  of  similar  contracts  between  the  master  and 
owner,  which  were  held  to  substitute  the  former  in  place 
of  the  latter,  as  owner,  and  that  the  relation  of  principal 
and  agent  did  not  exist  between  them. 

Concerning  this  last  case,  Mr.  Justice  Story,  in  Arthur 
et  aL  V.  IJie  Schr.  Cassius^  2  Story,  93,  expresses  some 
doubt ;  and  he  held  that  a  master,  who  had  agreed  with 
the  owner  to  employ  and  navigate,  victual  and  man  a  ves- 
sel, retaining  as  his  compensation,  as  master  and  for  his 
own  services,  one  half  of  the  freight  which  should  be 
earned,  could,  by  a  charter-party,  give  a  lien  on  the  vessel 
to  the  shippers  of  merchandise.  But  he  points  out  a  dif- 
ference between  the  contract  of  hiring  in  Taggard  v.  Lor- 
ingj  and  in  the  case  before  him,  and  the  question  decided 
did  not  depend  upon  the  rule  of  law  now  under  consider- 
ation. It  may  well  be,  that  the  master,  having  for  the 
time  being  the  control  and  navigation  of  the  vessel,  may 
enter  into  charter-parties  containing  the  usual  clause,  bind- 
ings the  ship  to  the  merchandise  and  the  merchandise  to  the 
ship,  and  that  full  effect  would  be  allowed  to  such  a  clause 
by  a  court  of  admiralty,  upon  the  ground  that  the  power 
thus  to  bind  the  vessel  to  shippers,  resulted  from  the  mas- 
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tefs  possession,  and  the  purposes  for  which  he  held  it, 
wholly  independent  of  the  consideration,  whether  he  was 
acting  as  agent  or  principal,  or  whether  one  person  was 
entire  owner,  and  the  master  his  agent,  or  another  person 
the  owner,  pro  hoc  vice^  and  the  master  the  agent  of  the 
latter.  And  I  cannot  suppose  that  this  very  eminent  judge 
intended  to  cast  the  least  doubt  upon  a  rule  of  law  so  well 
settled,  and  which  he  himself  had  so  often  recognized, 
which  enables  the  general  owner  to  create  a  special  owner* 
ship ;  which  is  thus  interposed  between  him  and  all  third 
persons  as  to  whom  the  special  owner  is  principal,  and  re- 
sponsible as  such.  I  understand  the  doubt  expressed  by  him 
to  have  arisen  in  his  mind,  not  concerning  this  rule  of  law, 
but  as  to  quite  a  different  question,  viz.,  whether  the  con- 
tract in  Ta^gard  v.  Loring  was  sufficient,  in  point  of  law, 
to  create  the  master  owner  pro  hac  vice.  Upon  this  ques- 
tion I  think  the  rule  is  at  this  day  perfectly  well  settled. 

When  the  possession,  command,  and  navigation  of  the 
ship  are  let  by  the  general  owner,  the  hirer  becomes  owner 
pro  hac  vice;  the  possession  is  his;  the  employment  is 
his ;  the  contracts  respecting  that  employment  are  his ;  the 
master,  if  he  employs  one,  is  his  agent ;  if  he  commands 
the  vessel  himself,  he  acts  on  his  own  account.  In  the 
language  of  Chancellor  Kent,  (3  Com.  138,)  "  this  may 
be  considered  the  sound  and  settled  law  on  this  subject." 

So  that,  in  a  case  like  this,  where  the  question  is,  whe- 
ther the  general  owner  is  liable  for  supplies  furnished  to 
the  master,  we  must  inquire  whether  the  general  owner 
had  parted  with  the  possession,  command,  and  navigation 
of  the  vessel,  and  thus  interposed  another  owner,  to  whom 
the  credit  must  be  deemed  to  have  been  given.  This  re- 
quires an  investigation  of  the  facts  of  the  particular  case ; 
and  it  is  correctly  argued  by  the  libellant's  counsel,  that  the 
decisions  relied  on  by  the  respondent's  counsel — that  when 
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a  vessel  has  been  taken  on  shares,  the  general  oVner  is  not 
liable  for  supplies — do  not  necessarily  apply  to  this  case, 
because  its  facts  may  be  different  from  those.  Accordingly, 
much  evidence  has  been  introduced  by  both  parties,  rela- 
tive to  this  contract  of  hiring,  and  its  nature  and  incidents, 
a  large  part  of  which  was  not  exhibited  to  the  District 
Court. 

The  testimony  of  the  master,  which  is  not  controlled, 
proves  that  he  made  a  verbal  agreement  with  the  owners 
to  sail  the  vessel  on  shares.  He  was  to  victual  and  man 
the  vessel,  and  pay  one  half  the  port  charges,  and  he  and 
the  owners  were  to  divide  the  gross  earnings  equally.  He 
was  to  go  wherever  he  chose  with  the  vessel,  and  employ 
her  in  such  ways  as  he  might  think  fit  during  an  indefinite 
period  of  time.  On  cross-examination,  he  says  his  con- 
tract was  founded  on — by  which  I  understand  him  to 
mean,  in  conformity  with  —  a  well-settled  usage  at  Belfast, 
to  let  small  vessels  on  shares ;  that  he  had  no  right  to  ap- 
point another  master  in  his  place,  and  that  he  has  no  doubt 
the  owners  could  at  any  time  remove  him,  and  that  he 
might  give  up  the  vessel  without  any  notice ;  that  there 
was  no  agreement  to  that  effect,  but  he  so  understands  the 
usage.  I  have  examined  the  letters  of  the  master  which 
were  put  into  the  case,  but  I  find  in  them  nothing  incon- 
sistent with  his  testimony. 

Such  being  the  contract,  it  is  quite  dear  that,  while  it 
subsisted,  the  master  had,  in  point  of  fact,  the  entire  pos- 
session, command,  and  navigation  of  the  vessel.  It  would 
be  difficult  to  state  a  case  of  more  absolute  possession, 
command,  and  navigation,  than  that  he  should  take  the 
vessel,  command  her,  victual  and  man  her,  go  with  her 
where  he  pleased,  and  employ  her  in  such  trade  as  he  saw 
fit.  But  still,  there  are  certain  elements  in  the  contract 
which  require  examination.    The  contract  was  for  no  defi* 
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nite  periocT  of  time ;  and  it  is  lirged  that,  by  reason  of  this, 
and  by  force  of  the  usage  of  the  trade,  the  owners  might 
displace  the  master  at  any  time,  and  so  he  had  not  the  pos- 
session and  command  as  owner,  or  any  different  possession 
and  command  from  those  of  an  ordinary  master,  sailing 
the  vessel  solely  on  the  owners'  account 

That  after  a  master  has  made  sach  a  contract  as  this, 
and  has  hired  a  crew,  and  purchased  supplies  for  a  particu- 
lar voyage,  and  actually  entered  upon  and  partly  com- 
pleted it,  the  owners  should  have  the  right  to  turn  him  oat 
of  possiession  without  notice,  and  thus  break  up  an  enter- 
prise lawfully  begun,  and  in  the  completion  of  which  he 
has  an  important  interest,  and  which  is  to  be  completed 
by  his  crew  and  his  supplies,  is  so  much  in  conflict  with 
the  nature  of  the  contract,  and  the  just  rights  of  the  par- 
ties flowing  from  it,  that  plenary  evidence  would  be  re- 
quired to  convince  me  of  the  existence  of  such  a  right 
There  is  no  reason  to  suppose  that  such  a  right  was  cre- 
ated in  this  case  by  any  express  stipulation.  And  the 
admission  of  the  master  that  it  existed,  is  rested  by  him 
solely  on  his  understanding  of  the  usage  of  trade  appli- 
cable to  such  cases. 

I  do  not  deem  it  necessary  to  decide  whether  such  a 
usage  would  be  void  on  account  of  its  unreasonableness, 
because  I  am  not  satisfied  of  its  existence.  The  evidence 
is  conflicting;  and  so  much  of  it  as  tends  to  prove  such  a 
usage  may  be  referred  to  the  opinions  of  the  owners  of 
vessels  who  have  testified  to  it,  rather  than  to  any  settled 
practice,  sufficiently  general  and  long  continued  to  create 
such  a  right.  Indeed,  no  one  case  of  removal  of  the  mas- 
ter during  a  voyage,  by  force  of  the  usage,  has  been  clearly 
proved ;  and  many  persons  from  Belfast  and  other  ports, 
long  acquainted  with  this  trade,  have  been  examined,  who 
appear  to  be  ignorant  of  such  a  practice.  My  conclusion 
is  that,  in  point  of  fact,  there  is  no  such  usage,  and  that  it 
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results,  from  the  nature  of  this  contract,  when  it  is  for  an 
indefinite  period,  that  it  amoants  to  an  absolute  and  inde- 
feasible hiring  of  the  vessel  for  every  voyage  which  shall 
be  begun  before  notice,  by  the  general  owner,  of  his  inten- 
tion to  discontinue  the  contract.  And  this  brings  the  case 
w^itbin  that  class  of  cases  which  have  turned  on  such  con- 
tracts of  hiring,  and  in  which  it  has  been  held  the  master 
-was  owner,  pro  hac  vice^  and  not  an  agent  of  the  general 
owner.  Outler  v.  Winsofy  6  Pick.  335 ;  Perry  v.  Osborne j 
5  Pick.  422 ;  Thompson  v.  Bamilton,  12  Pick.  428 ;  Man- 
ier  et  oL  v.  Holmes  et  aL^  10  Met  402 ;  Thompson  v.  Snow^ 
4  GreenL  264 ;  ^oat  v.  Donnelly  26  Maine  R.  185. 

The  evidence  respecting  the  usage  of  trade  is  also  con- 
flicting as  to  the  right  of  the  owner  to  control  the  master 
in  his  choice  of  a  voyage,  and  the  power  of  the  master  to 
appoint  another  master  in  the  home  port. 

I  do  not  deem  it  necessary  to  find  what  the  usage  is 
upon  the  first  of  these  points,  because  the  uncontradicted 
evidence  of  the  master  proves  an  agreement  with  the 
owners  that  he  should  employ  the  vessel  as  he  saw  fit, 
and  while  this  contract  existed  the  owners  had  no  power 
to  control  him  in  this  particular.  It  does  not  seem  to  me 
to  be  shown  that,  by  the  usage,  the  master  to  whom  the 
vessel  is  let,  may  appoint  another  in  bis  place  in  the  home 
port,  lliere  is  a  personal  confidence  reposed  in  him  by 
the  owners,  who  rely  on  his  skill  to  manage  the  employ- 
ment, as  well  as  the  navigation  of  the  vessel,  and  the 
instances  of  such  changes,  spoken  of  by  some  of  the  wit- 
nesses, appear  to  have  been  infrequent,  and  were  probably 
sanctioned  by  the  owners  as  expedient  and  proper,  rather 
than  acquiesced  in  as  matter  of  right  on  the  part  of  the 
hirer.  But,  however  this  may  have  been,  it  does  not  seem 
to  me  inconsistent  with  the  entire  possession,  command, 
and  navigation  of  a  vessel,  that  the  hirer  is  restrained  from 
appointing  a  person  other  than  himself  master,  any  more 
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than  it  is  inconsistent  with  the  entire  possession  and  tem- 
porary ownership  of  a  house,  that  the  lessee  cannot  under- 
let or  assign  his  lease.  It  is  a  usual  incident  of  ownership 
of  a  vessel,  whether  general  or  special,  that  the  owner 
should  have  power  to  choose  and  appoint  the  master ;  but 
I  know  of  no  rule  of  law,  and  can  see  nothing  in  the 
nature  of  the  case,  which  requires  it  to  be  an  inseparable 
incident  of  such  ownership ;  and,  therefore,  the  fact  that 
the  hirer  must  himself,  personally,  coftimand  the  vessel, 
does  not  prove  that  he  is  not  owner  pro  hoc  vice.  It  has 
been  suggested,  on  the  authority  of  Dry  v.  Boswellj  1 
Campb.  329,  Skol/ield  et  aL  v.  Potter  et  al^  Daveis,  B. 
392,  that  the  moiety  of  the  gross  freight  the  master  retains, 
under  such  a  contract,  to  his  own  use,  may  be  considered 
to  be  in  lien  of  his  wages  as  master,  and  so  that  it  is  only 
a  contract  of  hiring  of  the  master  by  the  owners.  But  this 
is  not  consistent  with  the  facts.  The  master  not  only 
commands  the  vessel,  and  manages  her  trade  and  employ- 
ment, but  victuals  and  mans  her,  and  the  moiety  of  the 
gross  freight  is  not  retained  by  him  simply  as  a  compensa- 
tion for  his  services.  It  is  more  in  accordance  with  the 
contract  to  consider  the  moiety  of  the  gross  freight  paid  to 
the  owners,  as  their  charter-money,  for  the  use  of  the  ves* 
seL  This  is  the  view  taken  of  the  contract  in  the  cases 
already  referred  to,  and  it  is  satisfactory  to  my  mind.  The 
truth  undoubtedly  is,  as  stated  by  Abbott,  C.  J.,  in  1  Byan 
&  Moody,  42,  that,  soon  after  the  passage  of  the  Registry 
Acts,  the  leaning  of  the  English  courts  was  to  hold  the 
registered  owners  liable  for  repairs  and  supplies.  Bich  v. 
Coe  was  one  of  those  decisions.  But  the  subject  having 
become  more  accurately  understood,  a  better  principle  was 
introduced,  and  more  recent  cases  decide  that  the  trae 
question  is,  to  whom  was  the  credit  given.  If  no  inter- 
vening ownership  has  been  created,  the  credit  is  deemed  to 
be  given  to  the  general  owner.    But  if  the  vessel  is  let  out 
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to  hire,  the  owner  is  no  longer  a  contracting  party  for  sup* 
plies,  and  so  not  liable.  Snch  is  the  modern  doctrine  on 
this  subject;  it  is  now  too  well  settled  to  be  departed 
from ;  and  I  may  add,  that  it  seems  to  me  to  rest  on  sound 
principles. 

My  opinion  is,  that,  when  a  master  hires  a  vessel  <<  on 
shares,"  under  an  agreement  to  victual  and  man  the  ves- 
sel, and  employ  her  in  such  voyages  as  he  thinks  best,  he 
thereby  becomes  the  owner,  pro  hoc  vice^  during  such  time 
as  the  contract  exists,  and  that  he,  and  not  the  general 
owner,  is  responsible  for  necessary  supplies.  There  is  a 
circumstance  in  this  case,  not  necessary,  in  my  judgment, 
to  its  decision,  but  which  tends  strongly  to  strengthen  the 
equity  of  the  defence,  It  is  that  Webb,  one  of  the  libel- 
lants,  who  sold  these  supplies  to  the  master,  was  for  seve- 
ral years  a  resident  of  Belfast,  and  engaged  in  such  business 
at  that  place  that  he  must  have  been  acquc^inted  with  the 
cnstom,  nearly  universal  there,  to  let  vessels,  of  the  class  of 
this  brig,  to  the  masters,  on  shares,  and  that  he  therefore 
bad  ample  means  of  knowing  that  this  vessel  was  so  let, 
and  that  the  master,  and  not  the  owners,  was  to  victual 
and  man  the  brig. 

To  prevent  misapprehension,  I  desire  to  state,  that  I 
have  examined  the  able  opinion  of  Judge  Ware,  in  Skol' 
field  et  oL  v.  Potter  et  aLj  Daveis,  R.  392,  in  which  he 
charged  the  general  owners  of  a  vessel  let  on  shares,  with 
the  wages  of  a  seaman.  There  are  elements  in  that  case 
upon  which  the  decision  may  rest  consistently  with  the 
principles  upon  which  this  case  has  been  decided-;  and  I 
do  not  intend  to  express  any  opinion  as  to  a  claim  for 
wages  on  a  general  owner,  who  has  received  freight  earned 
in  the  voyage,  for  which  wages  are  claimed. 

The  result  is,  that  the  decree  of  the  District  Ck>urt  is  to 
be  reversed,  and  the  libel  dismissed,  with  costs. 

10  • 
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Otis  Norcross  et  aL  v.  Philip  Greely,  Jr. 

The  Tariff  Act  of  SOth  of  Angnst,  1842,  explained  bj  the  Act  of  3d  of 
March,  1851,  provides,  that  the  value  of  the  article  upon  which  the  duty  is 
to  be  charged  shall  be  ascertained  in  a  certain  manner,  and  that  **  to  snch 
value  or  price  shall  be  added  all  costs  and  ^.chaiges  except  insurance,  and 
including  in  every  case  a  charge  for  commissions  at  the  usual  rates.**    Held, 

1.  That,  by  the  proper  constmetion  of  this  clause  of  the  Act,  a  oommission 
should,  in  all  cases,  be  added  to  the  invoice  value,  although  in  fact  no  com- 
mission is  paid,  and  althou^^  it  is  not  customary  for  the  importers  of  the 
article  in  question  to  pay  any  commission. 

2.  That  where  the  rate  of  the  commission  charged  and  added  by  the  e6i- 
lector,  is  that  prescribed  by  the  Secretary  of  the  Treasury  as  the  Qfioal  one, 
it  is  incumbent  upon  the  merdiant  to  show  that  it  is  higher  than  the  rale 
usually  paid,  when  any  commission  is  paid. 

The  Act  of  26th  of  February,  1845,  requires,  that  no  action  shall "  be  main- 
tained against  any  collector  to  recover  the  amount  of  duties  so  paid,  under 
protest,  unless  the  said  protest  was  made  in  writing,  and  signed  by  the  claim- 
ant, at  or  before  the  payment  of  said  duties,  setting  forth  distinctly  and  spe- 
cifically the  grounds  of  objection  to  the  payment  thereof.**  The  merchant 
paid  duties  upon  commissions,  under  protest,  and  the  protest  set  forth  tiiis 
ground  of  objection  alone  to  such  payment,-^ that  the  merchant  "pays  no 
such  commission :  **  Held,  that  the  protest  was  insufficient,  and  that,  oonse- 
quently,  the  action  could  not  be  maintained. 

The  merchant,  in  his  suit  to  recover  duties  paid  under  protest,  must  be  con- 
fined to  such  grounds  of  objection  to  the  payment  thereof  as  his  protest  con- 
tains. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion 
of  the  Courti  which  was  dielivered  by 

Curtis,  J.  This  is  an  action  for  money  had  and  received, 
to  recover  from  the  Collector  of  the  port  of  Boston  an 
excess  of  duties,  paid  under  protest  by  the  plaintiffs,  upon 
the  importation  of  parcels  of  crockery  ware,  made  at 
different  dates,  the  earliest  on  the  22d  day  of  February, 
1851,  and  the  last  on  the  28th  day  of  April,  1852.     The 
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complaint  is,  that  ia  valning  the  merchandise  for  the 
assessment  of  duties,  there  was  added  to  the  invoice  cost, 
and  to  the  other  charges,  a  commission  of  two  and  one 
half  per  cent 

The  plaintiffs  have  introduced  evidence,  tending  to 
prove  that,  for  many  years,  the  nsnal  course  of  trade, 
between  England  and  the  United  States,  in  this  species  of 
merchandise,  has  been,  for  the  dealer  here  to  give  orders 
for  the  particular  articles  desired  by  him,  either  to  the 
manufacturer  in  England,  or  to  some  person  here  who  was 
a  correspondent  of  one  or  more  of  the  English  manufac- 
turers, and  accustomed  to  receive  orders  in  their  behalf. 
These  persons  have  sometimes  been  agents  of  particular 
manufacturers,  sent  here  to  solicit  orders  for  their  employ- 
ers. Sometimes  they  have  been  persons  established  in 
this  country,  to  whom  different  manufacturers  have  been 
in  the  habit  of  transmitting  their  catalogues  of  articles  and 
prices,  together  with  their  rates  of  discount,  and,  upon  the 
information  thus  afforded,  these  persons  have  made  con- 
tracts with  the  dealers  in  this  country,  and  either  trans- 
mitted the  orders,  for  the  execution  of  such  contracts, 
to  the  manufacturers,  or  they  have  been  sent  by  the  deal- 
ers themselves ;  and  sometimes  one  of  these  persons,  mak- 
ing such  contracts  with  the  dealers  here,  and  finding  that 
his  correspondents  could  not  completely  execute  them,  has 
employed  an  agent  in  England  to  purchase  in  the  market 
what  was  needed  to  complete  the  orders  received  by  him. 
It  also  appears  to  have  occasionally,  though  rarely,  hap- 
pened, that  the  dealers  here  send  orders  to  an  agent  in 
England,  when  some  particular  articles  are  desired,  and 
they  do  not  know  to  what  manufacturer  to  apply  to  obtain 
them. 

When  the  dealers  here  give  orders  to  an  agent  of  a 
manufacturer,  or  to  a  person  established  here,  who  is  a 
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correspondent  of  an  English  manufacturer,  or  send  their 
orders  themselves  directly  to  a  manufacturer,  they  pay  no 
commission.  In  the  other  cases  mentioned,  in  which  the 
merchandise  is  bought  in  the  market,  either  for  the  dealers, 
or  for  the  person  here  who  undertakes  to  supply  the 
dealers,  a  commission  is  paid ;  and  the  evidence  tends  to 
prove  that,  in  the  absence  of  a  special  contract,  two  and  a 
half  per  cent,  is  the  usual  rate  of  commission,  when  any  is 
paid. 

The  legality  of  adding  the  amount  of  a  commission,  in 
so  many  of  the  instances  now  in  question,  as  occurred  after 
the  first  day  of  April,  1851,  depends  upon  the  first  section 
of  the  Act  of  the  3d  of  March,  1851,  (9  Stat,  at  Large, 
629,)  which  went  into  operation  on  that  day.  Eleven  of 
the  importations  having  been  made  prior  to  that  day,  are 
governed  by  the  sixteenth  section  of  the  Act  of  the  30th  of 
August,  1842,  (5  Stat,  at  Large,  563.)  But  this  difference 
is  not  material,  the  language  of  the  two  acts  touching 
commissions,  being  the  same,  the  last  act  having  been 
passed  to  fix  the  time  to  which  the  valuation  should  have 
reference,  in  consequence  of  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Oreely  v.  IJiomp* 
son  et  aLy  10  Howard,  225. 

Each  of  these  acts,  after  directing  the  value  of  the  arti- 
cle, in  the  markets  of  the  country  of  exportation,  to  be 
ascertained,  further  says :  ^' And  to  such  value  or  price 
shall  be  added  all  costs  and  charges,  except  insurance,  and 
including,  in  every  case,  a  charge  for  commissions  at  the 
usual  rates." 

The  plaintifis  maintain,  that  the  purpose  of  Congress 
was  to  have  the  value  of  the  article,  when  ready  to  go  into 
consumption  here,  ascertained ;  that,  for  this  purpose,  there 
was  to  be  added  to  its  cost  or  value  abroad  the  expenses 
of  procuring  and  bringing  it  here ;  that  if,  from  the  natore 
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and  general  course  of  the  trade,  a  charge  for  commissions 
is  not  nsnally,  in  fact,  incurred,  then  such  a  charge  does 
not  usually  enter  into,  or  constitute  a  part  of,  the  value  of 
the  articles  when  ready  for  consumption  here ;  and,  there* 
fore,  to  include  a  commission  in  such  cases  would  be 
merely  arbitrary,  and  not  in  accordance  with  the  object  in 
view,  which  was  to  ascertain  the  actual  and  true  value. 
And  it  is  argued,  that  the  language  of  the  Act  admits  of 
an  interpretation  to  this  effect ;  not  that  in  every  case  a 
commission  was  to  be  added,  but  that  it  should  be  added 
only  in  those  cases  in  which  it  was  usual  to  pay  a  com- 
mission ;  and  in  every  case,  when  added,  it  should  be  at  the 
usual  rates. 

It  must  be  admitted,  that  this  is  not  the  natural  mean* 
ing  of  the  words  of  the  law.  A  direction  to  include,  in 
every  case,  a  charge  for  commissions  at  the  usual  rates,  is 
certainly  not  complied  with  if  such  a  charge  is  omitted  in 
any  case.  The  words,  ^^  in  every  case,"  apply  to  the  act 
of  including  a  commission,  as  well  a9*to  the  rate  of  that 
commission.  It  is  necessary  to  find  sufficient  reasons  for 
the  rejection  of  this  natural  and  obvious  meaning  of  the 
language  of  Congress,  and  the  adoption  of  a  different  and 
more  restricted  rule ;  and  it  is  not  a  sufficient  reason  that 
the  Court  does  not  perceive  the  propriety  or  practical 
expediency  of  the  rule  as  expressed  in  a  revenue  law.  A 
striking  illustration  of  this  may  be  seen  in  a  recent  case  in 
the  Supreme  Court  of  the  United  States.^  The  Act  of 
March  2,  1799,  section  59,  (1  Stat,  at  Large,  672,)  had 
directed  an  allowance  of  two  per  cent,  to  be  made  for 
leakage  of  liquors  in  casks,  paying  a  specific  duty  by  the 
gallon.  The  Tariff  Act  of  1846  had  repealed  the  specific, 
and  substituted  ad  valorem  duties  on  all  liquors.     No  rea- 


^  Lawrence  v.  Caswell,  18  Howard,  488. 
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son' could  be  given  why  the  allowance  should  be  made  in 
the  one  case  and  not  in  the  other.  But  the  Court  held, 
that  the  deduction  could  not  be  made,  although  the  effect 
was  to  include  in  the  valuation  what,  owing  to  the  usual 
leakage,  would  not  go  into  consumption  in  this  country. 

It  is  true,  that  to  add  a  charge  for  commissions  in  all 
cases,  including  those  in  which  it  is  not  usual  to  pay  such 
a  charge,  may  be  said  to  be  in  some  sense  arbitrary.  Bat 
an  examination  of  the  legislation  of  Congress  on  this  sub- 
ject, will  show  that  this  objection  is  not  entitled  to  much 
weight  The  Act  of  the  2d  of!  March,  1799,  section  61, 
(1  Stat,  at  Large,  673,)  first  prescribed  a  rule  for  fixing  the 
valuation  of  merchandise  for  the  assessment  of  ad  valoretn 
duties.  It  required  the  value  to  be  estimated  by  adding 
twenty  per  cent,  to  the  actual  cost  thereof,  if  imported  from 
the  Cape  of  Good  Hope,  or  from  any  place  beyond  the 
same,  and  ten  per  cent  on  the  actual  cost  thereof  if  inoi- 
ported  from  any  other  place  or  country,  including  all 
charges,  commissions,  outside  packages  and  insurance 
only  excepted. 

I  am  not  aware  what  the  practice  under  this  law  was, 
and  its  meaning  is  not  very  plain  ;^ut  it  was  made  plain 
hy  the  Act  of  March  8d,  1817,  (3  Stat  at  Large,  369,) 
which  enacted,  that  in  all  cases  where  an  ad  valorem  duty 
shall  be  charged,  it  shall  be  calculated  on  the  net  cost  of 
the  article  at  the  place  whence  imported,  (exclusive  of 
packages,  commissions,  charges  of  transportation,  export 
duty,  and  all  other  charges,)  with  the  usual  addition  esta* 
blished  by  law,  of  twenty  per  cent  on  all  merchandise 
imported  from  places  beyond  the  Cape  of  Good  Hope,  and 
of  ten  per  cent  on  articles  imported  from  all  other  places. 
The  acts  of  April  20,  1818,  section  4,  (3  Stat  at  Large, 
434,)  and  March  1, 1823,  section  6,  (3  Stat  at  Large,  722,) 
while  they  continued  to  require  twenty  or  ten  per  cent,  to 
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be  added  to  the  cost|  also  required  the  charges  to  be 
included  ;  but  the  first  of  these  laws  expressly  excepted 
commissions,  while  the  last  included  them  among  the 
charges  to  be  added.  The  Act  of  July  14, 1832,  sections 
4,  15,  (4  Stat  at  Large,  590,  593,)  repealed  the  addition  of 
twenty  or  ten  per  cent,  but  required  that  there  should  be 
added  to  the  cost,  or  appraised  value,  "all  charges  except 


insurance." 


And,  finally,  the  laws  now  in  question  direct  that  in 
every  case  a  charge  for  commissions  shall  be  included 
among  the  charges  to  be  added  to  the  valuation  or  cost 

It  thus  appears  that,  in  prescribing  the  rules  by  which 
the  valuation  should  be  made,  or  the  cost  ascertained. 
Congress  has  not  attempted  to  reach  the  precise  cost  or 
value  in  each  case,  or  even  each  class  of  cases.  That 
sometimes  a  round  sum,  twenty  or  ten  per  cent,  has  been 
added  to  the  cost  abroad,  to  cover  all  charges  and  expenses 
of  procuring  the  article,  and  bringing  it  here ;  sometimes 
this  addition  has  been  taken  to  cover  a  part  only  of  these 
charges  and  expenses ;  sometimes  commissions  have  been 
directed  in  all  cases  to  be  excluded,  and  sometimes  to  be 
in  all  cases  included ;  the  apparent  purpose,  in  reference 
to  these  smaller  items  constituting  part  of  the  value  here, 
being,  to  prescribe  some  convenient  general  rule  which 
would  operate  fairly  in  general,  but  not  to  endeavor  to 
conform  it  even  to  classes  of  cases  of  importations  of  some 
particular  articles,  which  are  procured  so  as  to  form  excep- 
tions to  the  general  course  of  trade. 

It  is  true,  that  if  commissions  were  never  paid  for  the 
purchase  of  merchandise  of  this  kind,  there  might  be  diffi- 
culty in  complying  ,with  the  direction  contained  in  the  act, 
which  requires  the  commissions  to  be  at  the  usual  rate. 
If  there  were  no  usual  rate  of  commissions  for  the  purchase 
of  crockery  ware  in  England,  it  might  then  be  necessary  to 
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ascertain  whether  commissions  were  paid  for  the  ptucbase 
of  such  or  similar  ware  imported  hither  from  countries 
other  than  England ;  but  I  do  not  understand  this  to  be 
necessary  upon  the  evidence  now  before  the  Court,  because, 
although  the  evidence  strongly  tends  to  prove  that  it  is 
not  usual  for  the  dealers  to  pay  a  commission,  it  also  tends 
to  prove  that  commissions  are  sometimes  paid,  and  that, 
when  paid,  the  known  and  usual  rate  is  two  and  a  half 
per  cent,     t  shall  therefore  instruct  the  jury : 

1.  That  the  Acts  of  Congress  required  the  addition  of  a 
commission  in  all  these  cases  to  the  invoice  cost,  although 
they  should  find  that  the  plaintiffs,  in  fact,  paid  no  com- 
mission, and  that  it  is  not  customary  for  the  importers 
of  crockery  ware  from  England  into  this  country  to  pay  a 
commission. 

2.  That  the  rate  of  commission,  added  in  these  cases, 
being  that  prescribed  by  the  Secretary  of  the  Treasury  as 
usual,  it  is  incumbent  on  the  plaintiffs  to  show  that  it  is 
higher  than  the  rate  usually  paid,  when  any  commission  is 
paid,  otherwise  their  verdict  must  be  for  the  defendant 

It  remains  to  consider  the  objection  taken  to  the  protest 
The  Act  of  February  26th,  1845,  requires  the  person  pay- 
ing duties,  as  a  preliminary  requisite  to  the  maintenance 
of  an  action  to  recover  them  back,  to  sign  a  protest  in  writ^ 
ing,  '^  setting  forth  distinctly  and  specifically  the  grounds 
of  objection  to  the  payment  thereof." 

The  law  having  confided  to  the  Secretary  of  the  Trea- 
sury the  power  to  determine,  in  the  first  instance,  what 
sums  shall  be  exacted  as  duties,  but  having  also  secured  to 
the  citizen  a  right  of  appeal  to  the  judicial  tribunals  from 
his  decision,  this  act  of  Congress  has  required  the  importer, 
before  making  the  payment,  to  specify,  in  writing,  the 
grounds  of  his  objection ;  and  it  follows,  that  when  his 
appeal  comes  to  be  heard  by  the  courts,  he  must  be  con- 
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fined  to  such  grounds  of  objection  to  the  payment  as  his 
protest  contains. 

Now  these  protests  contain  only  one  ground,  namely, 
that  the  plaintiffs  "pay  no  such  commissions,"  as  are 
added.  There  is  certainly  a  great  want  of  distinctness  in 
this  specification.  It  may  mean  that  they  pay  less  com- 
missions than  are  added,  or  that  they  pay  none.  Giving 
to  it  the  most  liberal  interpretation,  and  the  broadest 
popular  meaning,  which,  perhaps,  under  this  Act  of  Con- 
gress, requiring  the  protest  to  set  forth  distinctly  and 
specifically  the  grounds  of  objection,  I  should  hardly  be 
warranted  in  doing,  still  it  amounts  only  to  this,  that  the 
plaintiffs  do  not  pay  commissions.  It  does  not  set  forth 
the  ground  of  objection  to  the  payment  taken  at  the  bar, 
that  commissions  are  not  usually  paid  in  this  trade  of  im- 
porting crockery  ware  from  England,  nor  that  there  is  no 
usual  rate  of  commission,  nor  that  two  and  one  half  per 
cent,  is  not  the  usual  rate  of  commission. 

It  has  not  been  attempted  to  maintain  that  the  payment 
was  illegally  exacted,  merely  because  the  plaintiffs  paid  no 
commissions.  Yet  this  is  the  only  ground  of  objection  set 
forth  in  the  protest ;  and  for  this  reason  I  must  instruct  the 
jury  that  the  action  cannot  be  maintained. 

The  plaintiffs  elected  to  have  a  nonsuit  entered. 

jSL  Bartletty  and  S,  Bartlett^  Jr.^  for  plaintiffs. 

George  LutUi  District  Attorney^  for  the  defendant. 
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RHODE  ISLAND  DISTRICT,  JT7NE  TBRM,  1862. 


Hon.  BENJAMIN  B.  CURTIS,  AsBOcUte  Justice  of  ae  Sn- 
BBFOBB  i         preme  Conrt. 

Hon.  JOHN  PITMAN,  District  Judge. 


Russell  W.  Allen  et  ux.  vs.  Mary   E.   Simons  et  aL 

An  executor,  or  administrator,  is  a  necessaiy  party  to  a  bill  to  enforce  a 
trust  concerning  property  of  the  deceased. 

Aa  agreement  among  distributees,  that  no  administration  shall  be  taken,  and 
that  one  of  them,  who  was  the  apparent  owner  of  the  property  at  the  death 
of  the  intestate,  should  continue  to  hold  and  manage  it  for  the  joint  benefit 
of  all,  the  intestate  being  much  indebted  at  the  time  of  his  decease,  caonot 
be  enforced  in  equity. 

The  opinion  of  the  Court  contains  a  full  statetnent  of 
the  case. 

Curtis,  J.  This  is  a  bill  in  equity,  wherein  Russell  W. 
Allen,  and  Agatha  G.,  his  wife,  state,  that  she  is  one  of 
the  children  and  heirs  at  law  of  William  Simons,  late  of 
the  city  of  Providence,  deceased,  intestate;  that  at  the 
time  of  his  decease  the  intestate  was  lawfully  possessed  of, 
and  well  entitled  to,  certain  personal  property,  consisting 
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of  a  newspaper  establishment,  together  with  the  good-will 
of  the  newspaper  called  the  Republican  Herald ;  that  since 
the  27th  day  of  June,  1829,  the  apparent  title  to  the  pro- 
perty in  question  had  stood  in  the  name' of  William 
Simons,  Jr.,  the  eldest  son  of  the  deceased,  and  the  busi- 
ness of  the  newspaper  had  also  been  conducted  in  his 
name ;  but  that,  in  point  of  fact,  he  held  the  property,  and 
transacted  the  business,  during  the  lifetime  of  his  father, 
only  as  an  agent,  or  trustee ;  that  William  Simons  died 
intestate,  on  the  6th  of  March,  1845,  and  thereupon  Wil- 
liam junior,  and\he  other  children  of  the  deceased,  agreed 
that  the  establishment  should  be  conducted  as  before ;  and 
it  was  so  conducted  until  the  death  of  William  junior,  in 
1849.  The  bill  makes  the  widow  and  administrator  of 
William  junior  parties,  and  also  joins  as  defendants  the 
three  other  children  of  William  senior,  and  prays  that  the 
documents,  whereby  title  was  conveyed,  or  pretended  to  be 
conveyed,  to  William  junior  by  his  father,  may  be  cancelled ; 
that  an  account  may  be  taken  of  the  property  of  William 
senior,  and  of  the  profits  of  the  business  while  conducted 
by,  or  in  the  name  of  William  junior;  that  it  may  be 
declared  that  the  complainant,  Agatha,  as  one  of  the  child, 
ren  and  heirs  at  law  of  William  senior,  is  justly  entitled  to 
her  share  of  the  property  and  proceeds,  according  to  the 
statute  of  distributions  of  Rhode  Island ;  that  a  commis- 
sion of  partition  may  issue  to  divide  the  property  into  five 
equal  parts,  and  that  one  of  those  parts  may  be  allotted  to 
the  complainants,  and  for  further  or  other  relief 

The  answers  of  the  widow  and  the  administrator  of 
William  junior  deny  the  title  of  the  complainants,  and  of 
William  senior,  and  assert  that  William  junior  held  and 
owned  all  the  property  which  was  in  his  possession  at  his 
decease  in  his  own  right,  and  not  as  a  trustee,  and  that  the 
business,  conducted  in  his  name,  was  on  his  own  account 
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solely.  The  answers  of  the  other  four  children  of  William 
senior  confess  the  substance  of  the  bill,  but  no  decree  is 
sought  against  them,  it  not  being  alleged  that  either  of 
them  is  in  possession  of  any  property  of  which  an  account 
is  asked. 

This  statement  of  the  outline  of  the  bill  and  answers 
presents  the  nature  of  the  title  made  by  the  complainants. 
Many  allegations  are  inserted  in  the  bill  in  support  of  this 
title,  which  are  denied  by  the  answers  of  the  widow  and 
administrator  of  William  junior,  and  much  evidence  has 
been  taken  in  reference  to  these  contested  liacts.  The  sub- 
ject in  controversy  is  personal  estate. 

Whatever  may  have  been  the  interest  of  William  Si- 
mons senior  in  this  property,  his  children  did  not  acquire 
that  interest  by  his  decease.  The  rule  of  the  common  law 
laid  down  by  Lord'  Coke,  (Co.  Lit.  8  a,)  that  a  man,  by 
the  common  law,  cannot  be  heir  to  goods  or  chattels,  for 
haeres  diciiur  ah  hiBriditcUe,  is  in  force  in  Rhode  Island,  and 
upon  the  decease  of  any  one  having  personal  estate,  his 
children  do  not  become  its  owners.  They  acquire  only 
that  qualified  equitable  right  to  distributive  shares  of  what 
shall  remain  after  payment  of  the  just  debts  and  funeral 
charges  of  the  deceased,  and  the  expenses  of  settling  his 
estate,  which  is  conferred  upon  them  by  the  statute  of 
distributions.  Public  Laws,  p.  239.  This  qualified  equi- 
table right  can  only  be  worked  out  through  a  settlement 
of  the  estate  by  an  administrator,  appointed  according  to 
the  laws  of  the  State,  who  alone  has  the  title  to  personalty 
cast  on  him  by  those  laws,  and  who  alone  is  competent  to 
sue,  either  at  law  or  in  equity,  to  reduce  the  personal  pro- 
perty and  rights  of  the  intestate  to  possession.  It  is  true 
that,  after  an  administrator  has  been  appointed,  if  he  col- 
ludes with  a  debtor  to  the  estate,  a  Court  of  Equity  will 
allow  a  distributee,  having  an  interest  in  the  estate,  to  sue 
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the  administrator  and  the  debtor,  and  compel  the  latter  to 
pay  the  -debt.     Calvert  on  Parties,  157.     Bat  these,  and 
similar  cases  of  collusion,  do  not  trench  at  all'  on  the  gene- 
ral rule  that  the  executor,  or  administrator,  being  entitled  to 
the  personal  estate,  is  the  proper  party  to  sue.    Jones  v. 
Ooodchildj  3  P.  Will.  34.     In  these  cases  of  collusion,  the 
purpose  of  the  suit  is  to  bring  the  executor,  or  administra- 
tor, and  the  debtor  before  the  Court,  and  cause  the  former  to 
assert  his  title,  and  thus  do  his  duty  as  a  trustee,     ^nd  I 
believe  we  should  look  in  vain  for  a  case,  in  which  a  child 
of  an  intestate  has  been  allowed,  either  at  law  or  in  equity, 
to  sustain  a  suit  in  the  character  of  heir,  or  distributee,  to 
recover  personal  estate  of  the  deceased. 

The  complainants'  counsel  has  endeavored  to  overcome 
this  difficulty  by  the  argument  that  at  the  decease  of  Wil- 
liam Simons  senior,  there  was  a  mutual  agreement  among 
all  his  children,  that  no  administration  should  be  taken'  on 
his  estate,  that  the  property  should  remain  undivided,  and 
that  the  newspaper  should  continue  to  be  published  for  the 
joint  benefit  of  all  the  children,  and  that  this  constituted 
William  Simons  junior  a  trustee  for  the  others,  and  so  his 
representatives  are  estopped  to  deny  the  title  of  the  com- 
plsdnant,  and  this  Court  will  decree  the  execution  of  the 
trust  This  ground  requires  a  careful  examination.  It 
must  be  observed  that  the  bUl  asserts  the  title  of  William 
senior,  and  claims  that  his  children,  at  his  decease,  became 
entitled  to  this  property ;  that  it  was  then  in  the  possession 
of  William  junior,  and  ostensibly  his ;  that  the  effect  of  the 
agreement  with  him  was,  to  allow  the  property  to  continue 
in  his  possession,  as  if  he  were  its  owner,  instead  of  going 
into  the  hands  of  an  administrator. 

If  it  were  true  that  the  children  of  William  senior,  at  his 
decease,  became  justly  entitled  to  this  property,  and  that 
only  some  legal  formality  was  necessary  to  clothe  them 
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effectually  with  the  title,  a  mutual  agreement  to  dispense 
with  that  formality  would  be  enforced,  and  a  Court  of 
Equity  would  not  allow  a  party  to  the  agreement,  in  pos- 
session by  virtue  of  it,  to  set  up  the  want  of  that  legal 
formality  as  a  bar.  His  conscience  would  be  bound  by 
the  agreement,  and  the  title  would  be  treated  substantially 
as  it  would  have  been  treated  if  the  legal  formality  had 
been  complied  with. 

But  these  complainants  do  not  show  themselves  justly 
entitled  to  any  particular  part  of  this  property.  As  has 
already  been  stated,  the  title  of  a  distributee,  under  the 
laws  of  Rhode  Island,  is  only  to  such  surplus  as  shall 
remain  after  the  payment  of  all  just  debts  and  charges. 

Creditors  have  the  first  and  best  right  to  the  whole  ex- 
tent of  their  just  debts ;  non  constcUj  therefore,  that  either 
of  the  parties  to  this  agreement  would  be  justly  entitled  to 
any  thing  from  this  estate,  if  it  had  gone  into  the  hands  of 
an  administrator;  and  to  hold  that  the  agreement  should 
itself  make  a  title,  would  put  the  complainants  in  a  veiy 
different  situation  from  what  they  would  have  been  in  if 
administration  had  been  taken ;  for  it  would  enable  them 
to  call  for  an  account  of  the  property,  and  take  one  fifth  of 
the  whole  to  their  own  use,  when  they  were  equitably 
entitled  only  to  one  fifth  of  what  might  remain  after  pay- 
ing all  just  debts  and  charges. 

It  is  clear,  also,  that  the  whole  of  this  property,  if  it 
belonged  to  William  Simons  senior,  now  stands  charged 
with  his  debts.  The  statute  of  Rhode  Island,  concerning 
the  settlement  of  intestate  estates,  (Public  Laws,  239,  sec- 
tion 2,)  contains  an  express  provision  :  '^  When  any  per- 
son shall  die  possessed  of  any  chattels,  or  personal  estate, 
the  same  shall  stand  chargeable  with  the  payment  of  all 
the  just  debts  and  funeral  charges  of  the  deceased,  and  the 
expenses  of  settling  his  estate."  This  charge  is  one  which 
the  agreement  among  the  children,  now  in  question,  can- 
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not  in  any  way  affect.  And  I  apprehend  it  i?  not  con- 
sistent with  the  principles  upon  which  a  Court  of  Equity 
proceeds,  to  decree  an  account  among  distributees  of  the 
property  of  the  deceased,  before  an  administrator  has  been 
appointed  to  represent  ^creditors,  when  the  bill  shows  that 
the  deceased  was  indebted,  and  by  law  the  property  is 
charged  with  those  debts,  whatever  agreement  the  distri- 
butees may  have  made  among  themselves.  I  am  not 
aware  that  such  a  bill  was  ever  maintained,  and  the  rea- 
sons against  it  are  very  strong.  In  the  first  place,  the 
distributees  have  no  right  whatever  to  intermeddle  with  the 
personal  property  of  the  deceased,  for  any  other  purpose 
than  to  do  such  acts  as  may  be  necessary  to  preserve  it, 
until  an  administrator  can  be  appointed.  Any  other  acts 
of  control,  by  any  person,  constitute  him  an  executor  de  son 
tortj  and  subject  him,  as  a  penalty,  to  the  payment  of  the 
debts  of  the  deceased.  •  When,  therefore,  this  bill  shows 
that  the  children  of  William  Simons  senior,  instead  of 
subjecting  this  property  to  the  payment  of  his  just  debts, 
in  a  due  course  of  administration,  made  an  agreement 
that  no  administration  should  be  taken,  that  they  would 
w^hoUy  disregard  the  rights  of  creditors,  and  treat  the 
property  as  their  own,  it  shows  an  agreement  which  a 
Court  of  Equity  cannot  enforce.  It  is  not  based  on  any 
equitable  right  of  the  parties;  it  is  a  violation  of  the 
common  law ;  it  tends  to  defraud  creditors ;  it  is  plainly 
forbidden  by  public  policy ;  and  is  inconsistent  with  that 
system  of  statute  law  providing  for  the  just  and  orderly 
settlement  of  intestate  estates,  which  has  been  enacted 
by  the  legislature. 

It  is  said  by  Lord  Redesdale,  (Eq.  PI.  164,)  that  "it  is 
the  constant  aim  of  a  Court  of  Equity  to  do  complete  jus- 
tice by  deciding  upon  and  settling  the  rights  of  all  persons 
interested  in  the  subject  of  the  suit,  to  make  the  perform-^ 
ance  of  the  order  of  the  Court  perfectly  safe  to  those  who 
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are  compelled  to  obey  it,  and  to  prevent  future  litigation." 
From  this  principle  most  of  the  rules,  concerning  parties  to 
suits  in  equity,  spring ;  and  it  imperatively  demands  that 
an  administrator  of  William  Simons  senior,  as  the  repre- 
sentative of  his  creditors,  should  be  a  party  to  this  bilL 
The  property  in  question  stands  charged  with  all  his  just 
debts.  An  account  and  distribution  which  should  disregard 
this  charge  would  scatter  the  property  into  different  hands, 
and  thus  endanger  the  rights  of  creditors,  and  render  it 
more  difficult  to  enforce  them ;  it  would  increase  litigation; 
it  would  take  from  the  possession  of  William  junior's 
representatives  four  fifths  of  the  property,  without  render- 
ing it  safe,  as  against  the  creditors  of  William  senior,  for 
them  to  part  with  that  possession ;  and  it  would  give  to 
each  of  the  children  one  fifth  of  the  whole  property,  when 
their  only  equitable  claim  is  to  one  fifth  of  what  may 
remain  after  payment  of  all  just  debts. 

It  is  urged  that  it  does  not  appear  there  are  any  just 
debts  due  from  the  estate  of  William  senior.  But  the  bill 
shows  that  for  many  years  before  his  death  he  was  greatly 
embarrassed  by  debts;  that  this  property  was  originally 
placed  in  the  name  of  his  son,  '^  for  the  sole  and  only  pur- 
pose of  enabling  him  to  carry  on  and  conduct  the  business 
of  said  establishment,  and  to  publish  the  said  Herald 
without  being  subjected  to  legal  process,  arising  from  any 
liabilities  to  which  he  then  was,  or  might  become  liable, 
as  former  partner  of  the  greatly  insolvent  firm  of  Jones 
&  Simons ; "  and  no  reason,  other  than  his  apprehension 
of  legal  process  by  creditors,  is  suggested,  why  the  pro- 
perty was  continued  and  the  business  transacted  in  the 
name  of  William  Simons  junior,  down  to  the  time  of  lus 
father's  decease. 

Upon  these  allegations  in  the  bill,  it  is  impossible  for 
the  Court  to  assume  there  are  no  creditors  to  be  protected. 
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It  is  true  no  one  of  them  has  taken  administration.  Bnt 
this  may  be  because  they  are  ignorant  that  William  senior 
owned  any  property,  or  because  they  have  become  satis- 
fied that  this  property  justly  belonged  to  William  junior, 
and  that  any  attempt  to  disturb  his  title  would  be  fruitless, 
or  for  other  reasons,  which  do  not  appear.  The  Court 
cannot,  in  their  absence,  act  as  if  they  had  no  rights,  or,  in 
face  of  every  reasonable  presumption,  presume  they  do  not 
exist. 

The  complainants'  counsel  also  relies  on  an  agreement, 
made  on  the  first  day  of  February,  1849,  between  Aaron 
Simons  and  Charles  F.  Tillinghast,  as  the  administrator 
of  William  Simons  junior,  as  dispensing  with  the  necessity 
of  making  an  administrator  of  William  senior  a  party. 
But  I  find  nothing  in  that  agreement  which  can  affect  the 
title  of  any  party  to  this*  property.  Its  purpose  was  to 
provide  temporarily  for  the  custody  and  management  of 
the  property  until  the  title  could  be  settled,  and  not  to 
create  any  new  title,  or  waive  any  objection  to  the  claims 
asserted  by  either  party,  and  I  find  no  language  in  the 
instrument  inconsistent  with  this  leading  purpose,  or  which 
can  properly  aid  the  complainants  in  making  out  their  case. 

There  is,  however,  one  mode  in  which  the  complainants 
may  place  themselves  in  a  position  to  obtain  whatever 
may  be  their  just  rights  in  this  property.  Mr.  Allen,  in 
right  of  his  wife,  can  apply  for,  and  I  presume  obtain,  let- 
ters of  administration  on  the  estate  of  William  Simons 
senior,  and,  by  a  supplemental  bill,  bring  before  the  Court 
this  new  title,  with  proper  prayers  for  relief.  I  am  disposed 
to  grapt  leave  to  file  such  supplemental  biU,  because  I 
think  it  just  that  the  expense  already  incuned  in  this  cause 
should  not  be  fruitless,  and  because  the  evidence  already 
in  the  cause  has  been  taken  by  and  between  the  same 
persons,  and  upon  the  same  contested  facts  and  in  support 
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and  denial  of  the  same  titles  which  will  be  then  before  the 
Court 

Bat  to  prevent  misapprehension  it  is  necessary  for  me 
to  state,  that  I  have  not  thought  it  proper,  in  the  absence 
of  a  necessary  party,  to  examine  the  merits  of  this  contro- 
versy, nor  to  ascertain  whether,  if  the  property  was  held 
by  William  Simons  junior,  upon  a  secret  trust,  it  was  a 
trust  created  for  the  purpose  of  defrauding  or  delaying  ere- 
ditors.  In  determining  whether  to  take  administration, 
and  file  a  supplemental  bill,  the  complainants  must  be  go- 
verned by  their  own  views,  and  those  of  their  legal  advisers, 
and  not  by  the  assumption  that  the  Court  has  formed  any 
opinion  respecting  the  trust  asserted  in  the  bill. 
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A  factor  who  accepts  a  bill,  drawn  against  a  particnlar  consignment  of  mer- 
chandise, which  has  been  so  far  executed  as  to  be  placed  in  the  hands  of  a 
third  person,  to  be  delivered  to  him,  acquires  thereby  a  property  in  the  goods, 
which  will  enable  him  to  maintain  repleyin  against  an  attaching  cKditor 
of  the  consignor,  to  whom  the  officer  making  the  attachment  had  deliTered 
the  goods. 

No  bill  of  lading,  or  other  formal  docnment,  is  necessary  to  create  the  title 
in  snch  case,  nor  is  it  necessary  that  the  depositary  should  hare  been  ori- 
ginally employed  by  the  consignee,  nor  that  he  should  know  the  particulars 
of  the  consignee's  title. 

This  was  an  action  of  replevin,  for  a  quantity  of  cotton 
doth. 

It  appeared  that  Daggett  &  Co.,  manufacturers,  at  Attle- 
borough,  in  the  State  of  Massachusetts,  who  had  been  in 
the  habit  of  employing  the  plaintiffs  as  their  factors  in  the 
city  of  New  York,  wrote  to  them  on  the  4th  of  February, 


JUNE  TEEM,  1862.  131 


Nesmith  et  aL  o.  The  Deying,  Blaaching,  aod  Calendering  Company. 


1852,  that  they  had  that  day  delivered  500  pieces  of  cloth 
to  the  defendants,  to  be  colored  into  cambrics,  and  had 
directed  them  to  insure  the  goods,  and  send  the  plain- 
tiffs a  policy,  with  a  receipt  for  the  goods,  and  requesting 
the  plaintiffs  to  accept  a  bill  which  they  had  drawn  on 
them  at  six  months  date.  They  also  desired  the  plaintiffs 
to  order  the  colors  of  the  cloths.  On  the  same  day,  Dag- 
gett &  Co.  wrote  to  the  defendants,  at  Providence,  R.  I., 
advising  them  of  the  despatch  to  them,  by  railroad,  of  300 
pieces  of  cloth,  to  be  made  by  the  defendants  into  cam- 
brics for  the  plaintiff,  and  to  be  forwarded  to  the  plaintiffs- 
when  finished.  They  added,  that  they  should  send  200 
pieces  more  on  that  day,  and  desired  the  defendants  to 
send  to  the  plaintifis  that  afternoon  a  receipt  for  500  pieces, 
together  with  evidence  that  they  were, insured  for  the 
plaintiffs'  account ;  and  they  informed  the  defendants  that 
the  plaintiffs  would  order  the  colors.  On  the  5th  of  Feb- 
ruary the  defendants  wrote  to  the  plaintiffs  that  they  had 
received  500  pieces  of  cloth  from  Daggett  &  Co.  to  color, 
&c.,  for  cambrics,  and  had,  at  their  request,  effected  insur- 
ance thereon,  payable,  in  case  of  loss,  to  the  plaintiffs ;  and 
they  applied  for  and  obtained  this  insurance  <<  for  and  on 
account  of  the  plaintiffs,  loss,  if  any,  to  be  paid  to  them." 
On  the  6th  of  February,  the  plaintiffs  wrote  to  Daggett  & 
Co.,  acknowledging  the  receipt  of  their  letter  of  the  4th  of 
February,  and  saying,  they  suppose  the  cloths  are  of  the 
same  quality  as  others  they  have  sold,  and  if  so,  they  will 
accept  the  draft ;  and  on  the  same  day  they  wrote  to  the 
defendants,  acknowledging  the  receipt  of  their  letter  of  the 
5th  of  February,  and  ordering  the  colors  and  mode  of 
packing  the  cambrics.  On  the  13th  of  February,  the 
bill  was  presented  to  the  plaintiffs  for  acceptance,  and  was 
by  them  accepted,  it  having  been  previously  negotiated  by 
Daggett  &  Co.     On  the  10th  of  March,  Daggett  &  Co. 
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having  failed  in  business,  the  defendants  caused  these 
goods  to  be  attached,  as  security  for  a  debt  which  Daggett 
&  Co.  owed  them ;  the  goods  were  not  then  completely 
finished,  and,  the  attaching  officer  delivered  them  to  the 
defendants. 

It  was  agreed  that  upon  these  facts  the  Court  should 
determine  whether  the  plaintiffs  can  maintain  their  action. 

The  opinion  of  the  Court  was  delivered  by 

Curtis,  J.  The  question  is  whether  the  plaintiffs,  at 
the  time  the  attachment  was  made,  had  a  property  in  these 
goods,  which  would  enable  them  to  maintain  replevin, 
against  one  holding  them  under  an  attachment  as  the  pro- 
perty of  Daggett  &  Co. 

Th6  facts  show  that  the  parties  intended  to  vest  in  the 
plaintiffs  an  interest  in  these  goods,  as  security  for  the 
reimbursement  of  the  money,  which,  by  their  acceptance 
they  engaged  to  pay,  for  Daggett  &  Co.  Independently  of 
any  particular  expressions  occurring  in  the  correspondence, 
such  an  intention  is  fairly  inferable  from  the  very  nature  of 
the  transaction.  A  request  made  by  a  principal  to  a  factor 
to  accept  a  bill,  because  the  principal  has  placed  merchan- 
dise in  the  hands  of  a  third  person,  to  be  insured  for  the 
benefit  of  the  factor,  and  forwarded  to  him  for  sale,  carries 
with  it  an  implication  that  the  parties  intend  that  the  fac- 
tor, if  he  accepts,  may  look  to  the  goods  for  his  reimburse- 
ment; and  if  this  implication  is  not  controlled,  it  is  suffi- 
cient, so  far  as  the  mere  intention  of  the  parties  can 
govern,  to  confer  on  the  factor  a  corresponding  interest  in 
the  goods.  In  the  case  at  bar,  this  intent,  derivable  from 
the  nature  of  the  transaction,  is  not  controlled,  but  is 
much  strengthened  by  the  language  of  the  correspondence. 
When  Daggett  &  Co;  sent  the  cloths  to  the  defendants, 
they  informed  them  that  they  were  to  be  made  into  cam- 


JUNE  TERM,  1852.  133 

Nesmiih  H  (d.  v.  The  Dyeing,  Bleaching,  and  Calendering  Company. 

brics  for  the  plaintiffs,  and  forwarded  to  them ;  that  they 
were  to  be  insured  for  the  plaintiffs'  account,  and  they 
requested  the  defendants  to  send  to  the  plaintiffs  evidence 
that  the  goods  bad  been  thus  received  and  insured.  This 
was  accordingly  done,  and  the  bill  was  accepted  because  it 
was  done.  Now,  although  it  is  clear  that  a  mere  intent  of 
a  consignor  to  vest  a  special  property  in  his  factor,  to 
secure  him  for  an  advance  on  account  of  a  particular  con- 
signment, even  if  the  advance  is  made  on  the  faith  of  it, 
will  ndt  create  any,  legal  property  in  the  factor,  yet  it  is 
otherwise  when  the  particular  goods  have  been  set  apart, 
in  the  hands  of  a  third  person,  who  has  undertaken  to 
deliver  them  to  the  consignee,  and  the  latter  has  advanced, 
or  accepted,  upon  the  faith  of  such  an  arrangement.  The 
decisions  of  the  Supreme  Court  of  the  United  States,  in 
Gibson  v.  Stevens^  8  Howard,  384,  and  Orove  v.  Qilmor^ 
8  Howard,  429,  and  of  the  Court  of  Exchequer,  in  Bryans 
V.  Nix^A  Mee.  &  Wels.  775,^  and  of  the  Supreme  Court  of 
New  York,  in  Hblbrook  v.  Wight,  24  Wend.  169,  Gros- 
venar  v.  Phillips^  2  Hill,  147,  fully  support  this  position,  as 
does  also  Sumner  v.  Hamlet,  12  Pick.  76. 

It  was  attempted  to  distinguish  some  of  these  cases  from 
the  one  now  under  consideration,  because  the  parties  bad 
both  agreed  that  the  depositary  should  act  as  the  plaintiffs' 
agent;  but  I  consider  that  in  this  case,  although  Daggett 
&  Co.  originally  employed  the  defendants,  and  wer^  to  pay 
them  for  finishing  the  goods,  yet  when  the  plaintiffs  were 
apprised  that  the  defendants  held  the  goods  for  them  and 
assented  thereto,  and  when  the  defendants  were  informed 
that  the  goods  were  to  be  finished  for  and  sent  to  the 
plaintiffs,  and  by  accepting  the  goods  for  these  purposes 
gave  their  assent  to  execute  them,  all  parties,  including  the 
defendants,  agreed  that  the  defendants  should  act  as  the 

VOL.  I.  12 
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plaintiffs'  agents  so  far  as  respected  the  custody  for,  and 
delivery  to,  the  plaintiffs  of  these  goods. 

It  is  true  the  defendants  did  not  know  why  the  goods 
were  to  be  delivered  to  the  plaintiffs.  The  information 
given  to  them  by  Daggett  &  Co.,  when  the  goods  were 
sent,  that  they  were  to  be  finished  for  and  sent  to  the  plain- 
tiffs, and  insured  for  their  account,  would  rather  indicate 
that  the  plaintiffs  were  the  absolute  purchasers.  But  this 
is  not  material.  It  is  not  necessary  that  they  should  know 
the  inducement  which  led  to  the  arrangement,  or  the  par- 
ticulars of  the  plaintiffs'  title.  They  knew  what  they  had 
themselves  agreed  to  do,  which  was  in  effect  to  hold  the 
goods  for  the  plaintiffs,  and  this  was  sufficient.  I  know  of 
no  principle,  or  decision,  which  requires  more  ;  and  in  none 
of  the  cases  referred  to  above,  except  the  one  in  12  Picker- 
ing, was  notice  to  the  depositary  of  the  nature  of  the  title 
of  the  creditor,  an  element  in  the  decision.  If  the  deposit- 
ary undertakes  to  act  for  a  third  person,  and  receives  the 
property  under  such  an  undertaking,  he  must  execute  it, 
unless  prevented  by  process  of  law  founded  on  a  superior 
title,  and  it  is  not  for  him  to  say  he  did  not  know  that  the 
person  for  whom  he  held  the  goods  had  a  good  title. 

This  would  be  otherwise,  if  notice  to  the  depositary 
were  a  necessary  element  in  the  title  of  the  consignee ; 
but  it  is  not.  That  title  rests  upon  the  intent  of  the  par^ 
ties,  to  create  and  vest  a  property  in  the  goods,  upon  the 
valuable  consideration  parted  with  by  the  factor  on  the 
faith  of  that  property,  and  upon  the  execution  of  that 
intent  by  setting  apart  the  particular  goods  in  the  hands  of 
a  third  person,  to  hold  for  the  factor,  thus  placing  them 
out  of  the  control  of  the  general  owner,  and  within  the 
control  of  the  factor,  so  that  he  can  exercise  and  have  the 
benefit  of  his  ownership.  And,  therefore,  I  am  of  opinion 
that  the  cases  in  which  it  has  been  held  that  a  delivery  to 
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a  carrier  under  a  bill  of  lading,  consigning  the  goods  to  a 
factor  who  has  accepted  on  account  of  them,  vests  a  pro- 
perty in  the  factor,  are  all  authorities  in  favor  of  the  plain- 
tifiFs ;  for  they  do  not  depend  upon  any  particular  efBcacy 
of  a  bill  of  lading,  any  further  than  that  document  mani- 
fests the  intent  of  the  parties  to  have  the  carrier  hold  the 
property  for  and  deliver  it  to  the  factor.  Gibson  v.  Stevens^ 
and  Grove  v.  Gilmor;  Haile  v.  Smith,  1  B.  &  P.  564; 
Anderson  v.  Clarke,  2  Bing.  20 ;  Desha  et  aL  v.  Pope,  6  Ala- 
bama R.  690. 

That  the  right  of  a  factor  to  a  lien  cannot  rest  on  a  bill 
of  lading  alone,  is  clear,  from  Patten  v.  Thompson,  5  M.  & 
8.  350 ;  and  in  Bryans  v.  Nix,  4  M.  &  W.  791,  Mr.  Baron 
Parke  declares,  in  terms,  what  that  case  required,  that 
there  is  no  difference  as  respects  this  question,  between  a 
bill  of  lading  and  any  other  competent  evidence  of  the 
purpose  and  acts  of  the  parties.  Gibson  v.  Stevens  rests 
on  the  same  ground. 

Perhaps  some  confusion  exists,  from  confounding  the 
property  acquired  by  such  an  arrangement  as  was  made 
in  this  case,  with  the  lien  of  a  factor.  It  is  correctly  said, 
that  actual  possession  by  the  factor  is  necessary  to  his  lien ; 
and  when  the  goods  have  been  placed  in  the  hands  of  a 
depositary  employed  by  the  owner,  to  be  delivered  after- 
wards into  the  actual  possession  of  the  factor,  it  can  hardly 
be  said  that  the  latter  has  actual  possession  of  the  goods, 
and  so,  it  is  argued,  he  cannot  have  a  lien  as  factor.  But 
the  property  acquired  by  depositing  the  goo^s  in  the  hands 
of  a  third  person,  under  an  agreement  that  they  shall  be 
delivered  to  one  who  has  advanced  money  or  negotiable 
paper  on  account  of  them,  and  shall  be  by  him  sold,  is 
something  more  than  a  lien.  The  legal  title  to  the  pro- 
perty may  be  considered  as  passing  to  him  for  the  purposes 
indicated  by  the  agreement.     Such  is  the  view  taken  by 
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Eyre,  C.  J.,  in  the  leading  case  of  Haile  v.  Smithy  and  I 
perceive  no  sound  reason  for  doubting  its  c(»rectness.  It 
relieves  transactions  of  this  nature  from  all  difficulty  aris- 
ing from  the  want  of  actual  possession  by  the  factor,  and 
V  places  them  upon  the  same  footing  as  absolute  sales  to 
bond  fide  purchasers,  so  far  as  respects  the  vesting  of  the 
title  intended  to  be  created.  And  in  Gibson  v.  Stevens 
the  Court  held  that,  as  respects  the  legal  title,  there  is  no 
distinction  between  the  person  who  has  made  advances 
and  taken  security  on  the  goods,  and  the  case  of  an  actual 
purchaser.  In  my  judgment,  this  result  is  in  accordance 
with  the  interests  of  trade,  and  with  the  usages  of  com- 
merce, and  allows  only  a  just  and  safe  effect  to  the  agree- 
ments of  parties. 

My  opinion  is,  that  the  plaintiffs  had  a  property  in  these 
goods  on  which  the  action  of  replevin  may  be  sustained 
and  the  judgment  must  be  in  their  favor. 

Judgment  for  plaintiffs. 
Cozensy  for  Plaintiff 
Carpenter  Sf  Bbppinj  for  Defendants. 


Hawes  et  oL  vs.  Henry  Marchant  et  al. 

A  vatid  promise  not  to  arrest  a  debtor  on  the  first  execation  does  not;  at  law, 

avoid  a  bond  given  by  the  debtor  for  the  prison  liberties,  when  arrested  in 

violation  of  snch  promise,  which  is  collateral  merely. 
A  statntoiy  bond  fo;  the  liberties  of  the  prison,  executed  hj  the  debtor  under 

duress,  is  void  both  as  against  him  and  his  sureties. 
But  if  the  debtor,  with  the  knowledge  and  consent  of  one  of  his  sureties, 

claims  and  exercises  the  right  of  being  on  the  liberties  by  virtue  of  such  a 

bond,  they  are  estopped  to  allege  its  invalidity. 

This  is  an  action  of  debt  on  a  bond  for  the  prison  limits. 
Among  other  pleas  the  defendants  have  pleaded,  that 
before  Marchant,  the  debtor  and  principal  obligor,  was 
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committed  to  jail  on  the  execution  of  the  plaintiffs,  they 
promised  that  if  he  would  deliver  to  them  a  negotiable 
promissory  note,  for  the  sum  of  five  hundred  dollars,  in- 
dorsed by  a  third  person,  they  would  not  have  his  body 
taken  on  that  particular  execution;  and  that  afterwards, 
and  before  he  was  committed  to  jail,  he  tendered  to  the 
plaintiffs  the  note  agreed  on,  and  they  refused  to  accept 
the  same.  To  this  plea  the  plaintiffs  demurred,  and  the 
demurrer  having  been  argued,  the  opinion  of  the  Court 
was  delivered  by 

Curtis,  J.  This  plea  shows  a  promise,  for  a  valuable 
consideration,  not  to  commit  the  debtor  to  jail  on  this 
particular  execution,  which,  according  to  the  law  of  Rhode 
Island,  was  returnable  at  the  end  of  six  months  from  its 
teste,  and  upon  its  return  unsatisfied,  the  creditor  would  be 
entitled  to  take  an  alias  execution,  to  which  the  promise 
in  question  did  not  extend*  In  other  words,  the  plea  shows 
a  valid  promise,  by  the  creditors,  not  to  take  the  body  of 
the  debtor  in  execution  until  after  the  lapse  of  six  months 
firom  the  teste  of  the  execution  issuing  on  the  judgment. 

Two  questions  arise.  The  first  is  whether  this  promise 
operates  to  suspend  the  legal  right  of  the  creditors,  so  as 
to  render  its  exercise  a  trespass,  and  to  make  the  imprison- 
ment  of  the  debtor,  on  the  execution,  duress.  And  the 
second  is,  whether,  if  the  imprisonment  was  thus  illegal, 
the  bond  was  void. 

Upon  the  first  of  these  questions  I  am  of  opinion  that 
the  promise  of  the  creditors  was  merely  a  collateral  en- 
gagement, which  had  no  effect  whatever  upon  the  execu- 
tion, or  upon  any  right,  or  power,  which  by  law  arose  from 
it.  The  case  is  analogous  to  those  which  have  been  de- 
cided upon  covenants  not  to  sue  for  a  limited  time.  Such 
covenants  are  held  not  to  affect  the  right,  but  to  be  colla- 

12* 


138  RHODE  ISLAND. 

Hawes  et  aLv,  Marchant  et  aU 

teral  and  independent,  because,  among  other  reasons,  the 
damages  for  the  breach  of  such  covenants  are  not  necessa- 
rily coextensive  with  the  value  of  the  right  agreed  to  be 
suspended.  The  same  is  true  here.  There  is  no  neces- 
sary connection  between  the  damages  suffered  by  Mar- 
chant  in  the  exercise  of  the  plaintiffs'  right  to  imprison  him 
during  the  six  months,  and  the  value  to  the  plaintiffs  of 

that  right. 

Moreover,  the  only  ground  on  which  a  court  of  law  ever 
holds  that  a  collateral  promise  operates  directly  on  a  legal 
right,  is  to  avoid  circuity  of  action.  For  this  reason,  a 
covenant  not  to  sue  at  any  time,  or  in  any  court,  may  be 
pleaded  as  a  bar.  But  no  circuity  of  action  would  be 
avoided  by  allowing  this  promise  to  operate  upon  the  right 
according  to  its  terms.  Marchant  would  stiU  be  able  to 
sue  for  its  violation,  and  recover  such  damages  as  he  might 
show  himself  entitled  to.  Courts  of  law  cannot,  like 
courts  of  equity,  compel  the  specific  execution  of  these 
collateral  promises.  They  can  only  adjudge  damages,  and 
where  these  are  not  necessarily  coextensive  with  the  value 
of  the  right  enforced  in  violation  of  the  promise,  they  must 
leave  the  parties  to  their  separate  actions  in  which  their 
respective  rights  will  be  enforced,  and  thus,  at  last,  com- 
plete justice  will  be  done.  It  is  otherwise  in  courts  of 
equity,  and  in  those  classes  of  cases  in  which  courts  of 
law  exercise  a  sumimary  equitable  jurisdiction,  as  in  the 
discharge  of  bail  and  some  few  other  instances.  But  this 
case  comes  within  no  such  equitable  jurisdiction  of  a  court 
of  law,  and  the  action  must  be  tried,  and  judgment  ren- 
dered, upon  the  principles  of  the  common  law,  according  to 
which,  a  promise  to  suspend ,  for  a  limited  time,  the  exer- 
cise of  a  legal  right,  cannot  be  pleaded  as  a  bar,  because 
it  does  not  operate  upon  the  right  itself,  but  is  merely  col- 
lateral and  executory,  and  though  valid  and  binding,  is  to 
be  enforced  like  other  promises,  by  an  action  founded  upon 
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it,  in  which  damages  are  recoverable,  corresponding  with 
the  injury  sustained  by  the  breach  of  the  promise. 

After  this  plea  had  been  decided  to  be  bad,  the  case 
went  to  trial  upon  other  issues,  and  the  facts  and  ques- 
tions on  that  trial  appear  in  the  opinion  of  the  Court 

Curtis,  J.  The  obligation  declared  on  is  a  statutory 
bond.  The  officer  by  whom,  and  the  occasion  on  which, 
it  might  be  taken,  the  obligee,  the  precise  condition,  and 
the  damages  for  its  breach,  are  all  prescribed  by  the  8ta« 
tate  of  Rhode  Island,  entitled  <<An  Act  for  the  Relief  of 
Poor  Persons  Imprisoned  for  Debt."     (Digest,  166.) 

It  is  to  be  governed  by  the  laws  applicable  to  such  obli- 
gations, among  which  is  the  rule,  that  if  a  public  officer, 
authorized, to  take  a  bond,  has  illegally  exerted  his  official 
authority,  and  thereby  compelled  the  obligee  to  enter  into 
an  obligation  not  required  by  law,  it  is  not  binding.  This 
role  is  settled  by  the  highest  authority. 

In  United  States  v.  Tingepj  5  Peters,  115,  the  defendant, 
who  was  a  surety  of  a  purser  in  the  navy,  in  a  joint  and 
several  bond,  pleaded  that  the  condition  of  the  bond  dif- 
fered substantially  from  the  requirement  of  the  act  of 
Congress,  and  that  the  same  was  extorted  from  the  purser 
and  his  sureties  as  the  condition  of  his  retaining  his  office. 
The  Court  held  the  plea  good.  In  conformity  with  this 
are  a  great  number  of  decisions,  some  of  which  are.  United 

States  V.  Gordonj  7  Cranch,  287 ;  United  States  v. ,  1 

Brocken.  195 ;  United  States  v.  Gordon  et  al.  1  Brocken.  190 ; 
United  States  v.  Morgan^  3  Wash.  110 ;  Beacom  v.  Holmes^ 
13  S.  &  R.  190;  Purple  v.  Purple,  6  Pick.  226.  And  the 
cases  in  which  it  has  been  held  that,  if  the  condition  of 
a  statutory  bond  contains  stipulations  which  are  not  re- 
quired by  the  Statute,  but  separable  firom  those  which 
are  required,  the  latter  may  be  enforced  and  the  former 
rejected,  —  silently,  at  least,  acknowledge  the  same  rule, 
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by  requiring  that  the  one  should  be  separable  from  the 
other,  and  by  denying  all  efficacy  to  those  provisions 
which  have  been  inserted  without  warrant  of  law.  Among- 
this  latter  class  of  cases  are  Untied  Stales  v.  Bradley,  10 
Pet.  343 ;  United  States  v.  Linn,  15  Pet  316;  Hall  v.  Oushr 
ingj  9  Pick.  395 ;  Van  Deusen  et  al.  v.  Haywaa-d^  17  Wend. 
67 ;  Ring  et  al  v.  Gibbs  et  al,  26  Wend.  602 ;  Skunk  v. 
Miliary  5  Barr,  250. 

The  rule  which  avoids  such  bonds  rests  upon  the  want 
of  authority  in  the  public  ojScer  to  take  them,  and  upon 
the  policy  of  guarding  the  citizen  against  oppression  by 
the  illegal  exercise  of  official  power.  It  is  well  stated  by 
Sewall,  J.,  in  Churchill  v.  PerkinSj  5  Mass.  R.  541,  that 
where  the  plaintiff  demands  the  fruit  of  an  obligation  ob- 
tained colore  officUy  it  must  be  shown  that  the  demand  is 
justified  by  some  authority  of  the  office,  otherwise  it  is 
against  sound  policy,  and  is  void  by  the  principles  of  the 
common  law.  By  colore  officii^  however,  must  be  under- 
stood some  illegal  exertion  of  authority,  whereby  an  obli- 
gation is  extorted  which  the  statute  does  not  require  to 
be  given.  If  all  parties  voluntarily  consent  to  enter  into 
^he  bond,  and  the  departure  from  the  precise  requisitions 
of  the  statute  is  made  by  mistake,  or  accident,  and  with- 
out any  design  to  compel  the  obligees  to  enter  into  an 
undertaking  not  required  by  law,  the  bond  is  not  invalid, 
simply  because  it  contains  something  which  the  statute 
does  not  authorize.  United  States  v.  Bradley^  10  Peters, 
364 ;  United  States  v.  lAnn  et  al.j  15  Peters,  290.  Whether 
it  can  be  enforced  or  not,  depends  upon  the  possibility  of 
separating  the  part  of  the  condition  authorized  and  re- 
quired, from  the  residue  of  the  condition,  where  the  condi- 
tion is  not  wholly  in  conformity  with  the  law,  and  that  is 
the  only  objection  to  the  bond. 

Such  being  the  rules  of  law,  upon  all  the  facts,  if  shown, 
there  can  be  no  doubt  this  bond   was  invalid.      Mar- 
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chant,  having  given  bond  with  sureties  in  the  form  .pre- 
scribed by  the  statute,  that  bond  having  been  accepted  by 
the  keeper  of  the  jail,  and  Marehant  having  been  there- 
upon permitted  to  go  oyut  of  the  close  jail,  and  to  be  and  * 
remain  upon  the  enlarged  limits,  and  enjoy,  virhat  is  esta- 
blished by  law  to  be  the  liberty  of  the  yard,  he  had  a  right 
to  continue  to  enjoy  that  liberty  until  the  expiration  of 
thirty  days,  the  period  prescribed  by  the  statute ;  and  any 
interference  with  that  right  by  the  keeper  of  the  jail  was 
unlawful.     While  in  the  possession  of  this  right  he  was 
induced  to  enter  the  close  jail,  by  a  request  of  the  keeper, 
that  he  would  return  thither  for  the  purpose  of  seeing 
one  of  the  sureties  on  the  official  bond  of  the  keeper,  who 
was  not  satisfied  of  the  sufficiency  of  the  sureties  on  Mar- 
chant's  bond ;  he  was  there  detained  in  close  custody,  and 
denied  the  liberty  of  the  yard,  except  upon  the  condition 
of  furnishing  another  bond,  with  sureties  satisfactory  to 
the  keeper,  and,  as  the  jury  have  found,  thc^  bond  now  in 
suit  was  executed  by  means  of  the  duress  thus  exercised 
upon  Marehant,  the  principal  obligor.     To  this  case  the 
language  of  the  Court  in  Vhited  States  v.  Tingeyy  5  Peters, 
129,  is  exactly  applicable :    <<  There  is  no  pretence  to  say 
that  it  was  a  bond  voluntarily  given,  or  that,  though  differ- 
ent from  the  form  prescribed  by  statute,  it  was  received 
and  executed  without  objection.     It  was  demanded  of  the 
party,  and  extorted  under  color  of  office,  against  the  requi- 
sition of  the  statute." 

In  this  case  the  bond  was  extorted  against  the  requisition 
of  the  statute,  for  that  conferred  on  Marehant,  after  the 
first  bond  was  accepted,  a  right  to  the  liberty  of  the  yard, 
and  made  his  subsequent  detention  in  close  jail  illegal, 
and  required .  the  jailer  not  thus  to  detain  him ;  and  con- 
sequently the  exaction  gf  the  second  bond  was  contrary  to 
the  statute.     A  very  able  argument  has  been  addressed  to 
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the  Court  to  prove  that  the  creditors,  the  statute  obligees, 
who  did  not  in  any  way  participate  in  this  illegal  exertion 
of  authority  by  the  officer,  ought  not  to  be  affected  thereby. 
It  is  said  the  jailer  who  takes  the  bond  is  a  public  officer,  not 
appointed  by  the  creditors,  not  in  any  just  sense  their  agent, 
and  that  they  ought  not  to  be  made  responsible  for  his  acts. 
This  must  be  admitted.  But  there  is  a  wide  difference  be* 
tween  being  responsible  for  the  unlawful  act  of  another, 
and  enjoying  the  fruit  of  his  unlawful  act.  The  former  the 
law  does  not  impose  upon  any  one  who  has  not,  in  some 
way,  authorized  the  act,  or  voluntarily  placed  himself  in  a 
position  to  answer  for  it ;  but  neither  does  it  allow  a  third 
party  to  obtain  the  benefit  of  an  unlawful  act,  simply  by 
showing  his  own  innocence  and  freedom  from  responsi* 
bility.  The  creditor  can  have  no  right  of  action  in  this 
case,  save  through  the  act  of  the  jailer  in  taking  this  bond. 
It  is  true,  the  appointment  of  the  jailer  was  an  act  of  the 
law  and  not  of  the  party ;  but  the  party  can  have  no  right 
in  this  bond,  save  through  his  act  as  a  public  officer,  done 
in  the  lawful  exercise  of  the  powers  confided  to  him ;  and 
having  exceeded  those  powers,  and  compelled  the  execution 
of  the  bond  by  means  of  such  excess,  his  act  can  confer 
no  right  on  any  one. 

The  view  which  has  been  taken  renders  it  unnecessary 
to  consider  the  question  whether  simple  duress  at  the  com- 
mon law,  operating  only  on  the  principal,  can  be  taken 
advantage  of  by  the  sureties.  The  case  of  Huscombe  v. 
Standing,^  Cro.  Jac.  187,  is  certainly  in  point,  and  it  has 
often  been  assumed  to  be  good  law.  I  am  not  prepared 
to  say  it  is  not  so,  though  it  must  be  admitted  that  it  may 
lead  to  strange  consequences,  in  a  case  where  the  surety 
pays  the  bond,  and  comes  back  on  the  principal  to  indem- 
nify him,  and  thus  the  latter  is  effi^ctually  held  for  a  debt, 
which,  according  to  the  case  in  Cro.  Jac,  does  not  appear 
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to  have  been  justly  due,  and  which  he  was  forced,  by 
duress,  to  render  himself  liable  for  to  the  surety,  who,  at 
bis  request,  enters  into  the  obligation.  But  it  is  not  neces- 
sary for  me  either  to  adopt  or  reject  that  decision.  That 
v^as  not  a  statutory  bond,  and  the  defence  was  only  duress 
at  the  common  law.  Here  the  defence  is  as  available  to 
the  surety  as  the  principal,  for  it  was  by  an  illegal  exercise 
of  official  authority  that  their  signatures  were  taken  and 
obtained.  So  it  was  held  in  United  States  v.  Tingeyy  which 
was  an  action  against  a  surety,  and  the  same  is  true  of 
Ckurchill  v.  Perkins  et  aLy  and  Beacom  v.  Holmes  et  al: 
See,  also,  Thompsan  v.  Lockwoodj  15  Johns.  256.  But 
though  upon  the  facts  above  referred  to,  this  bond 
must  be  deemed  to  have  been  invalid,  it  remains  to  con- 
sider whether  this  defence  is  open  to  all  these  defendants. 

It  appears  that  after  the  second  bond  was  given.  Bur- 
gess, one  of  the  sureties  on  both  bonds,  called  on  the 
attorney  of  the  execution  creditors,  and  inquired  if  he  was 
satisfied  with  the  sureties  on  the  second  bond,  and  being 
informed  that  he  was,  said  he  would  surrender  Marchant 
on  the  first  bond;  he  also  said  if  the  attorney  was  not 
satisfied  with  the  second  bond  he  would  surrender  Mar- 
chant on  that.  Soon  after,  he  went  to  the  jail,  accompa- 
nied by  Marchant,  and  surrendered  him  to  the  deputy- 
keeper,  the  jailer  not  being  present  He  was  asked  on 
which  bond  he  wished  to  surrender  him,  and  replied  on  the 
first  bond.  The  deputy  made  the  proper  entry  on  the 
records,  and  thereupon  Marchant  and  Burgess  left  the  jail. 
It  was  admitted,  at  the  argument,  that,  for  some  days  after 
this,  Marchant  continued  on  the  limits ;  but,  being  advised 
that  the  second  bond  was  void,  he  left  them,  and  has  since 
been  at  large. 

The  Statute  of  Rhode  Island  grants  to  a  debtor,  im- 
prisoned on  execution,  the  privilege  of  the  enlarged  limits 


144  RHODE  ISLAND. 


Hawea  el  al.  v.  Marchant  et  d. 


of  the  prison,  ^^  such  prisoner  first  leaving  with  such  sheriff, 
or  keeper  of  the  jail,  a  bond  to  the  creditor,  with  two  or 
more  sufficient  sureties,"  &;c.  When,  therefore,  Marcfaant, 
after  his  surrender  upon  the  first  bond,  left  the  close  jail| 
and  went  upon  the  enlarged  limits,  he  claimed  and  exercised 
a  privilege  which  could  rest  only  upon  the  previous  exe- 
cution of  a  valid  bond,  pursuant  to  the  statute;  for  the 
existence  of  such  a  bond  was  a  condition  precedent  to  the 
existence  and  enjoyment  of  that  privilege. 

Further;  it  was  the  duty  of  the  jailer  and  his  deputy 
not  to  allow  a  debtor  on  execution,  who  had  not  given  such 
a  bond,  to  go  upon  the  limits,  and  the  violation  of  this 
duty  renders  the  jailer  liable  to  the  creditor  for  an  escape. 
When  Marchant  was  permitted,  by  the  deputy-jailer,  to 
leave  the  close  jail,  he  suffered  him  to  do  that  which  was 
lawful,  only  if  the  remaining  bond  was  valid,  and  he  sub- 
jected his  principal  to  pay  the  debt,  if  a  valid  bond,  con- 
formable to  the  statute,  was  not  then  left  with  the  jailer. 

The  question  is,  whether  Marchant  is  estopped  to  deny 
the  validity  of  the  bond  he  left  with  the  jailer.  The  law 
of  estoppel  by  acts  in  pais  has  been  greatly  extended  in 
modem  times.  Its  operation  is  so  just,  that  it  commends 
itself  to  every  fair  mind ;  and  it  is  sufficiently  exact,  certain, 
and  safe,  when  kept  within  the  limits  of  the  principles  upon 
which  it  depends.  Those  principles  require  that,  to  con- 
stitute such  an  estoppel,  a  party  must  have,  designedly, 
made  an  admission  inconsistent  with  the  defence  or  claim 
which  he  proposes  to  set  up,  and  that  another  party  has, 
with  his  knowledge  and  consent,  so  acted  on  that  admis- 
sion, that  he  will  be  injured  by  allowing  the  admission  to 
be  disproved ;  and  this  injury  must  be  coextensive  with  the 
estoppel. 

The  first  inquiry,  therefore,  is  whether  Marchant  has 
made  an  admission  inconsistent  with  the  defence  he  now 
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proposes  to  set  np.  It  is  clear  that  he  had ;  for  he  has 
claimed,  and  proceeded  to  exercise  a  privilege,  which  he 
bad  a  right  to  exercise  if  he  had  given  a  valid  bond,  but 
which  it  was  nnlawfnl  for  him  to  exercise  if  he  had  not ; 
this  privilege  he  claimed  of,  and  received  from,  a  public 
officer,  whose  duty  was  violated  by  the  grant  of  the  privi* 
lege  if  a  valid  bond  was  not  left  with  the  officer,  but  who 
was  obliged  to  grant  it  if  a  valid  bond  was  left 

His  claim,  therefore,  was  equivalent  to  an  express  affirm- 
ation that  such  a  bond  was  left ;  for  the  officer  was  not 
called  on  to  believe  that  he  meant  to  commit  an  escape, 
or  that  he  was  doing  any  thing  unlawful.  The  officer  was 
warranted  in  the  belief,  and  undoubtedly  did  believe,  that 
what  he  was  about  to  do  was  in  the  exercise  of  a  legal 
right,  founded  on  the  existence  of  this  bond,  left  with  the 
jailer  in  compliance  with  the  law;  and  this  belief,  being 
justly  produced  in  his  mind  by  the  act  of  Marchant,  it  is 
the  same  as  if  a  direct  and  positive  affirmation  had  been 
made,  in  terais,  by  Marchant  to  the  deputy-jailer,  that  he 
bad  executed  a  sufficient  bond,  according  to  law,  to  entitle 
himself  to  the  liberty  of  the  yard. 

It  is  dear,  also,  that  after  the  deputy-jailer  had  acted  on 
this  belief,  it  must  operate  to  the  injury  of  his  principal 
and  himself  to  allow  Marchant  to  show  that  the  bond 
was  invalid.  Indeed,  the  alternative  is  whether  Marchant 
should  be  held  Usable  on  this  bond,  the  damages  for  the 
breach  of  which  are  the  judgment,  debt,  and  interest ; 
or  whether  the  jailer  shall  be  liable  for  the  same  debt,  so 
that,  if  the  estoppel  exists,  it  is  no  mor^  than  coexten- 
sive with  the  injury  which  would  be  suffered  by  allow- 
ing the  defence  to  prevail. 

I  have  no  doubt,  also,  that  there  is  sufficient  privity  be- 
tween the  officer  who  takes  the  bond,  and  the  creditors  for 
whom  it  is  taken,  to  have  the  estoppel  enure  to  the  benefit 

VOL.  I.  13 


146  EHODE  ISLAND. 


Hawes  it  al,  v.  Marchaiit  et  al. 


of  the  latter.*  It  has  ahready  been  held,  that  though  the 
officer  is  not  properly  an  agent  of  the  creditors,  yet  their 
title  depends  upon  the  validity  of  his  acts,  and  that  if  he 
so  conducted,  that  the  bond  was  invalid  as  between  him 
and  the  debtor,  it  was  also  invalid  as  between  the  debtor 
and  creditor ;  and  it  is  but  an  application  of  the  same 
principle  to  hold,  that  if  the  bond  has  subsequently  been 
made  valid  as  between  the  officer  and  the  debtor,  the  latter 
cannot  make  a  defence  to  the  bond ;  and  it  may  be  added 
that,  to  compel  the  officer  to  pay  the  debt  by  making  a 
defence  to  the  bond,  would  operate  as  a  fraud  on  hinii 
which  is  the  basis  of  these  estoppels  in  pais. 

It  remains  to  consider  whether  either  of  the  sureties  is 
bound  by  this  estoppel,  and  I  am  of  opinidn  that  Burgeas 
is  thus  bound.  The  deputy-jailer  was  present  when  Bur- 
gess inquired  of  the  attorney  of  the  creditors  if  he  was 
satisfied  with  the  sureties  on  the  second  bond ;  when  he 
informed  the  attorney,  that  if  he  was  not  thus  satisfied,  he 
would  surrender  Marchant  on  the  second  bond ;  when  he 
was  informed  by  the  attorney  he  was  satisfied  with  the 
sureties  on  the  second  bond,  and  when  Burgess  said  he 
should  surrender  the  debtor  on  the  first  bond.  Soon  after 
this  he  did  surrender  him,  to  this  officer,  in  the  absence  of 
the  jailer,  and  he  stood  by,  and  saw  Marchant  leave  ttie 
jail,  and  gave  no  notice  that  the  act,  which  the  depuly- 
jailer  had  a  right  to  believe  was  done  upon  his  resp<m8i- 
bility  as  one  of  the  sureties  on  the  second  bond,  was  not 
so  done.  I  have  no  doubt  he  then  considered  himself 
responsible.  He  had  just  before  spoken,  in  the  presenee 
of  the  deputy-jailer,  of  surrendering  Marchant  on  the 
second  bond ;  he  could  scarcely  have  intended  to  surren- 
der him  on  a  void  bond ;  and  the  deputy-jailer  might  fairly 
have  understood,  from  what  he  there  said,  that  there  were 
two  valid   bonds,  upon   one   or  the  other  of  which  he 


JUNE  TEBM^  18S2.  147 

Hawes  c(  o^.  v.  MJwncfaMilr  «t  ak 

intcDded  to  surrender  the  debtor,  probably  to  put  an  end  to 
this  doable  liability,  according  as  the  attorney  was  satis- 
fied with  the  one  or  the  other ;  and  when  he  did  in  fact 
surrender  him  on  the  first,  and  stood  by,  and,  without  in- 
forming the  deputy-jailer  that  he  considered  the  second 
bond  invalid,  saw  A&ichant  claim  and  take,  and  the 
deputy-jailer  concede,  a  privilege  which  rested  upon  the 
validity  of  the  second  bond,  I  am  of  opinion  he  became 
estopped  from  denying  its  sufficiency.  He  was  silent  when 
be  should  have  spoken ;  and  he  cannot  now  speak. 

It  might  be  otherwise,  if  this  surety  bad  not  been  upon 
both  bonds,  and  had  not  had  notice  of  the  facts  which 
rendered  the  second  bond  invalid;  though  in  Petrie  v. 
Feeler^  21  Wend*  172,  a  surety  was  held  to  be  estopped  by 
his  representation  to  a  person  about  to  purchase  a  bond, 
firom  showing  a  payment  made  by  the  principal  obligor. 
It  is  not  necessary  to  go  so  far  in  this  case,  though  I  do 
not  wish  to  be  understood  as  questioning  the  correctness 
of  that  decision. 

As  to  the  remaining  surety^  I  perceive  no  reason  why 
he  should  be  estopped ;  and  the  result  is  that  under  the 
agreement  of  the  parties  a  verdict  must  be  entered  that 
the  writing  obligatory  declared  on,  is  the  deed  of  Marchant 
and  Burgess,  and  is  not  the  deed  of  the  remaining  surety. 
And  if,  upon  this  verdict,  the  plaintifis  shall  move  to  dis- 
continue against  the  second  surety  and  for  judgment 
against  the  others,  as  they  have  given  notice,  I  shall  allow 
the  motion  upon  the  authority  of  Minor  et  aL  v.  Mechanics^ 
Bank  of  Alexandria^  1  Peters,  46 ;  Amis  v.  Smithj  16  Pe- 
ixsny  303 ;  United  States  v.  lAnn^  1  Howard,  104 ;  and  a 
case  which  will  be  reported  in  13  Howard,  having  been 
decided  at  the  last  term  of  the  Supreme  Court* 


*  Coffee  V.  Planters  Bank  of  Tennessee,  13  Howard,  183. 
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Silas   Bullard  et  al  vs.  The  Roger  Williams  Insur- 
ance Company. 

There  is  no  presumption  that  defects,  found  to  exist  in  the  hull  of  a  vessel  dur- 
ing the  Toyage,  were  produced  hy  a  peril  of  the  sea.  The  burden  is  on  the 
assured  to  prore  this. 

A  letter  of  abandonment  must  state  the  cause  of  the  loss,  and  when  stated,  it 
must  appear  to  have  been  a  peril  insured  against. 

If  a  vessel  be  so  injured  by  a  sea  peril  as  not  to  be  repairable,  except  at  an 
expense  exceeding  its  value  when  repaired,  the  loss  is  actually  total,  and 
no  abandonment  is  neoessary. 

The  valuation  in  the  policy  fixes  the  value  of  the  vessel  for  this  purpose  under 
the  form  of  policy  used  in  Boston  and  some  other  places. 

Seaworthiness  x>f  the  hull  is  such  a  state  of  the  hull,  as  is  competent  to  resist 
the  ordinary  action  of  winds  and  waves  in  the  voyage  for  which  the  vessel 
is  insured. 

Heavy  cross  seas  are  not  the  ordinary  action  of  the  sea,  within  the  meaning 
of  this  rule,  however  common  they  may  be  in  the  voyage  insured. 

This  was  an  action  on  a  policy  of  marine  insurance  on 
the  brig  Star,  at  and  from  Fall  River  to  Havana,  and 
thence  to  a  northern  port  in  the  United  States.  The  ves- 
sel was  valned  in  the  policy  at  $3,000,  and  was  insured 
for  (2,000.  It  appeared  that  the  vessel  performed  her  ont- 
ward  voyage  to  Havana,  took  a  cargo  of  molasses  there, 
and  sailed  on  her  return  voyage.  Soon  after  leaving  the 
harbor  of  Havana,  she  met  the  cross  sea,  which  is  ordina- 
rily thrown  up  in  the  Florida  Gulf,  by  the  meeting  of  the 
trade  wind  and  the  gulf  stream.  She  soon  sprung  a  leak, 
which  increased,  and  it  became  necessary  to  put  away  to 
Key  West.  The  brig  was  there  hove  out  and  surveyed, 
and  the  report  of  the  surveyors,  which  was  supported  by 
their  depositions,  taken  under  a  Commission  and  read  at 
the  trial,  showed  that  the  expense  of  repairing  her  would 
be  $2,000,  and  that  when  repaired  the  brig  would  not  be 
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wcNrth  the  cost  of  ber  repairs ;  and  the  surveyors  having 
reoommended  a  sale,  she  was  sold  by  the  master. 

The  plainti£&  claimed  to  recover  as  for  a  total  loss.  The 
points  roled,  and  the  instructions  given  to  the  jury,  appear 
in  the  charge  of  the  Court  by 

Curtis,  J.  The  plaintifis  claim  to  recover  from  the  de- 
fendants a  sum  of  money  alleged  to  be  due  under  a  policy 
of  insurance.  They  show  that  at  Key  West  this  vessel 
needed  certain  repairs.  It  is  incumbent  on  them  to  prove 
that  these  repairs  were  rendered  necessary  by  some  peril 
insured  against  in  the  policy.  Even  if  you  are  satisfied, 
this  vessel  was  seaworthy  at  the  beginning  of  her  voyage, 
there  is  no  presumption  that  the  necessity  for  these  repairs 
was  occasioned  by  a  peril  -insured  against  The  burden 
is  still  on  the  insured  to  prove  that  by  some  peril  within 
the  policy,  the  vessel  received  injuries  requiring  the  expend- 
itures shown  by  the  surveyors'  testimony.  The  perils 
insured  against  in  this  policy,  so  far  as  the  present  case  is 
concerned,  are  '^  perils  of  the  sea,"  and  the  inquiry  is, 
whether  the  damage  suffered  by  this  vessel  was  from  a 
peril  of  the  sea.  Damage  done  to  a  vessel  by  perils  of  the 
sea,  includes  every  species  of  damage  done  to  the  vessel 
at  sea,  by  the  violent  and  immediate  action  of  the  winds, 
or  waves,  or  both,  as  distinct  from  the  ordinary  wear  and 
tear  of  the  voyage,  and  as  distinct  from  injuries  suffered  by 
the  vessel,  in  consequence  of  her  not  being  seaworthy  at 
the  outset  of  her  voyage,  or  afterwards,  under  circum- 
stances in  which  the  master  was  guilty  of  negligence  in 
not  making  her  seaworthy. 

In  this  case  there  is  no  pretence  of  any  negligence  by 
the  master  during  the  voyage,  though  there  is  a  serious 
question,  for  your  consideration,  whether  the  vessel  was 
seaworthy  at  the  outset  of  the  voyage.     The  law  in  refer* 
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ence  to  this  will  be  presently  stated ;  but  in  considering 
whether  this  damage  was  done  by  a  peril  of  the  sea,  or  was 
merely  a  consequence  of  thQ  action  of  the  sea  on  a  weak^ 
decayed,  and  unseaworthy  vessel,  I  think  you  have  a  right 
to  presume,  at  the  outset,  the  vessel  was  seaworthy  at  the 
beginning  of  the  voyage,  because,  as  wiU  be  presently 
stated  to  you,  the  law  so  presumes  until  the  contrary  ap- 
pears. You  have  evidence  of  the  state  of  the  wind  and 
sea  from  the  time  the  brig  left  Havana  till  she  arrived  in 
Key  West  You  also  have  evidence  what  injuries  the 
vessel  sustained,  and  you  will  say  whether  these  injuries 
were  done  to  this  vessel  by  the  violent  and  immediate 
action  of  the  winds  and  waves,  ot  whether,  though  suffered 
by  reason  of  their  action,  they  were  attributable  to  the 
weak  and  decayed  state  of  the  vessel  at  the  commence- 
ment of  the  voyage. 

It  has  been  stated,  by  the  defendants'  counsel,  that  the 
law  requires  all  vessels  to  be  so  strong  as  to  resist  the 
ordinary  action  of  the  sea,  in  the  voyages  for  which  they 
are  insured.  This  is  true.  It  is  also  said,  and  you  wiU 
judge  whether  it  is  satisfactorily  shown,  that  a  cross  sea  is 
ordinarily  to  be  expected  to  be  met  with,  in  the  Florida 
gulf  stream,  and  that  if  this  vessel  broke  down  in  such  a 
sea,  this  is  conclusive  proof  that  she  was  not  seaworthy 
for  this  particular  voyage.  But  I  do  not  understand  that 
the  law  requires  vessels  to  be  so  strong  as  '  not  to  receive 
injury  from  any  state  of  the  winds  and  sea  which  may 
ordinarily  be  expected  in  the  voyage  for  which  she  is  in<* 
sured.  This  is  not  what  is  meant  by  the  ordinary  acdon 
of  the  winds  and  sea.  In  some  sense  gales  and  heavy 
seas  may  be  said  to  be  ordinary.  They  are  of  very  fre- 
quent  occurrence  in  some  parts  of  the  world.  A  vessel 
going  round  Cape  Horn,  in  the  winter,  scarcely  fails  to 
encounter   them.     But  if   damage  is  suffered  by  their 
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action  on  the  vessel,  or  cargo,  it  wonld  certainly  be  no 
defence  for  the  underwriter  to  say,  that  in  that  voyage  they 
almost  always  occur,  and  the  vessel  should  have  been 
strong  enough  to  resist  them.  Gales  of  wind  and  heavy 
cross  seas  are  not  the  ordinary  action  of  the  sea,  in  the 
sense  of  the  law  of  insurance,  and  when  injury  is  suffered 
by  a  seaworthy  vessel  from  their  action  on  her,  she  is 
damaged  by  a  peril  within  the  policy. 

At  the  same  time,  if  seaworthy  vessels  usually,  and,  so 
£ar  as  appears,  always,  go  through  such  seas  as  are  de- 
scribed by  these  witnesses  to  have  existed  on  this  passage, 
without  sustaining  material  injury,  it  certainly  tends  to 
show  that  the  injuries  suffered  by  this  vessel  are  to  be 
ascribed,  not  to  a  peril  of  the  sea,  but  to  the  insufficiency 
of  this  vessel.  It  is  a  matter  of  fact  for  your  good  sense 
to  determine.  The  law  raises  no  presumption  concerning 
it,  and,  I  apprehend,  cannot  safely  do  so.  Because,  when 
the  winds  and  seas  are  not  in  their  ordinary  state,  it  is  im- 
possible  to  say,  beforehand,  what  effects  they  will  produce 
upon  seaworthy  vessels.  One  may  get  an  unlucky  twist, 
as  seamen  call  it,  and  be  broken  down,  while  another, 
under  circumstances  apparently  no  more  favorable,  receives 
no  injury.  And  therefore  there  is  no  legal  presumption  to 
guide  you ;  but  you  must  consider  and  weigh  the  probabili- 
ties of  the  case,  and  say  whether  the  plaintiffs  have  satisfied 
you,  considering  the  state  of  the  wind  and  sea,  the  kind  and 
degree  of  damage  suffered  by  the  brig,  the  general  condi- 
tion in  which  she  was  found  by  the  surveyors,  and  the 
uniformity  with  which  great  numbers  of  vessels  encounter 
such  seas  without  receiving  injury,  that  these  were  da- 
mages done  by  perils  of  the  sea.  If  you  find  damage  was 
done  to  the  vessel  by  perils  of  the  sea,  which  it  would  cost 
0300  to  repair  at  Key  West,  then  yon  must  proceed  far- 
ther.    The  policy  does  not  insure  against  partial  losses  of 
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less  amount  than  ten  per  cent,  and  therefore  you  cannot 
find  for  the  plaintiffs  less  than  $300 ;  bnt  if  yon  find  that 
more  than  that  sum  was  necessary  to  repair  damage  done 
to  the  vessel  by  a  peril  of  the  sea,  yon  will  then  inqniie 
whether  the  plaintiffs  are  to  recover  for  a  total  or  a  partial 
loss. 

The  vessel  was  not,  in  point  of  fact,  totally  lost  She 
remained  in  speciCj  and  was  capable  of  being  repaired. 
But  still  the  plaintiffs  may  be  entitled  to  recover  as  for  a 
total  loss.  In  order  to  do  so,  however,  they  most  show 
that  they  have  seasonably  tendered  to  the  underwriters  a 
sufficient  abandonment,  or  that  this  was  a  case  in  which 
no  abandonment  was  necessary. 

Their  letter  of  abandonment  has  been  produced.  It 
states  that  the  vessel  has  been  condemned  at  Key  West, 
and  refers  to  a  letter  firom  the  master  to  the  owners,  which 
was  sent  therewith.  The  contents  of  this  last  letter  are,  I 
think,  incorporated  into  the  letter  of  abandonment  by  the 
reference  to  it  which  the  latter  contains ;  but  stiU  there  ia 
no  statement  whatever  of  the  cause  of  the  damage.  No- 
thing  is  said,  in  either  letter,  respecting  any  peril  of  the  sea* 
Now,  a  letter  of  abandonment  must  state  the  cause  of  the 
Id'sB,  and  the  cause  stated  must  be  a  peril  within  the  policy. 
I  instruct  yon,  therefore,  that  there  was  not  any  sufScient 
abandonment 

Was  this  a  case  in  which  no  abandonment  was  neoes* 
sary  ?  An  abandonment  is  necessary  only  in  case  of  a 
constructive  total  loss ;  if  the  loss  be  actually  total  the 
insured  may  recover  for  it,  without  an  abandonment  It 
has  been  much  discussed  what  constitutes  a  total  loss  when 
the  vessel  remains  in  ^ecie  and  still  retains  the  form  of  a 
vessel,  in  a  place  of  safety.  I  shall  not  trouble  you  with 
the  different  views  which  have  been  taken  of  this  question, 
but  I  will  state  the  rples  which  I  deem  proper  for  your 
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gaidance.  It  is  manifest  that  the  form  of  a  vessel  may 
remain  and  be  in  a  place  of  safety,  and  yet,  for  all  useful 
purposes,  the  vessel  may  have  ceased  to  exist.  If  she  be 
absolutely  incapable  of  repair,  so  as  to  be  fitted  to  encoun- 
ter the  seas,  then  she  has  ceased  to  exist  as  a  vessel,  though 
great  part  of  her  materials  may  remain,  and  they  may  still 
be  in  the  form  of  a  vessel. 

So,  though  capable  of  being  repaired  and  restored  to  the 
condition  of  a  sea-going  vessel,  yet  if  this  can  only  be 
done  at  an  expense  exceeding  the  value  of  the  vessel  v^rhen 
repaired,  it  is  an  expense  which  no  one  is  bound  to  incur, 
aud  therefore  the  case  is  the  same  as  if  absolutely  irrepara- 
ble ;  there  being  no  practical  difference,  for  this  purpose, 
between  what  cannot  be  done  at  all,  and  what  no  prudent 
person  would  undertake  to  do. 

And,  tbereforcj  if  you  should  find,  from  the  evidence  in 
the  case,  that  the  injury  suffered  by  this  brig  from  perils  of 
the  sea  were  so  great,  that  they  could  not  be  repaired  so  as 
to  make  her  a  seaworthy  vessel,  except  at  an  expense 
exceeding  her  value  when  repaired,  then  this  was  a  case  of 
actual  total  loss,  and  no  abandonment  was  necessary. 

And  here  you  will  perceive  it  is  necessary  to  have  some 
standard  to  which  to  refer  in  fixing  the  value  of  the  vessel, 
when  repaired.  The  parties  have  agreed  in  the  policy  on 
the  value  of  the  vessel ;  they  have  fixed  it  at  $3,000 ;  is  this 
sum  to  be  taken  as  her  value  when  repaired,  or  are  you  to 
inquire  into  what  would  have  been  her  actual  value  at 
Key  West,  in  case  she  had  been  repaired  ?  This  is  a  ques- 
tion of  no  small  difficulty,  owing  to  the  particular  terms  of 
this  policy.  The  general  rule,  as  settled  by  the  Supreme 
Court  of  the  United  States,  would  require  you  to  ascertain 
what  the  value  of  the  brig  would  have  been  if  repaired, 
and  the  agreed  valuation,  so  far  from  being  conclusive, 
would  not  usually  afford  any  considerable  aid  in  arriving 
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at  this  result  Bat  I  find  great  difficulty  in  holding  that 
rale  applicable  to  this  policy,  which  contains  a  clause, 
<<  that  the  insured  shall  not  have  the  right  to  abandon  the 
vessel  for  the  amount  of  damage  merely,  unless  the  amount 
which  the  insurers  would  be  liable  to  pay,  under  an  adjust* 
ment  as  of  a  partial  loss,  shall  exceed  half  the  amount 
insured ; "  and  further,  "  in  the  adjustment  of  claims  for 
repairs  in  the  vessel,  whether  in  the  nature  of  a  partial  loss, 
or  general  average,  there  shall  first  be  a  deduction  of  one 
third,  new  for  old,  from  the  cost  of  labor  and  materials 
required  in  making  the  repairs.'' 

Now,  suppose  you  take  the  estimate  of  the  surveyors  at 
Key  West  to  be  correct,  that  it  would  cost  ^2,000  for  labor 
and  materials  to  repair  the  brig,  and  then  ascertain  what 
these  insurers  would  be  liable  to  pay,  under  an  adjustment 
as  of  a  partial  loss ;  and  it  would  stand  as  follows : 

Cost  of  labor  and  materials, $2,000.00 

I  new  for  old, 666.66 

Partial  loss, $1,333.34 

Defendants  insured, $2,000 

§  of  the  valuation,  and  pay  §  partial  loss  =      888.88, 

which  is  less  than  half  the  amount  insured ;  so  that  there 
was  no  right  to  abandon  for  a  constructive  total  loss.  And 
yet,  if  the  opinion  of  the  surveyors  is  to  be  adopted, 
the  vessel,  when  repaired,  would  not  have  been  worth 
$2,000,  and  therefore  if  you  were  to  disregard  the  valua- 
tion in  the  policy,  and  take  the  opinion  of  the  surveyors  to 
be  well  founded,  there  would  be  an  actual  total  loss,  for 
which  the  insured  might  recover  without  any  abandon- 
ment, though,  according  to  his  own  contract  in  the  policy, 
it  was  not  even  a  case  of  constructive  total  loss,  upon 
which  he  could  recover  with  the  aid  of  an  abandonment 
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This  consequence  seems  to  me  to  be  so  inconsistent  with 
what  the  parties  must  have  intended,  that  I  should  be 
forced  to  it  with  great  reluctance ;  and  therefore  I  have 
condnded  to  instract  yon  that,  upon  this  particular 
policy,  you  are  to  take  the  agreement  of  the  parties  as  fix- 
ing the  value  of  the  vessel,  for  this,  as  well  as  other  pur* 
poses.  This  is  a  new  question  in  the  courts  of  the  United 
States,  so  far  as  I  know,  and  one  of  much  importance,  and 
I  shall  keep  my  mind  open  for  its  more  deliberate  consider- 
ation hereafter,  ii  it  should  be  again  presented ;  but  you 
will  take  the  rule  to  be  as  I  have,  stated. 

On  applying  these  rules  to  the  facts,  as  you  may  find 
ihem  upon  the  evidence,  if  you  come  to  the  conclusion 
that  thCTe  was  not  an  actual  total  loss,  you  will  then  con- 
sider whether  the  plaintilTs  can  recover  as  for  a  partial  loss. 
The  defendants  deny  their  liability,  because  they  say  the 
vessel  was  not  seaworthy. 

There  is  an  implied  warranty  connected  with  marine 
policies  that  the  vessel,  at  the  outset  of  her  voyage,  is 
seaworthy  for  the  voyage  in  which  she  is  insured.  This 
obligation  is  imposed,  by  law,  on  the  insured  for  sound 
reasons.  It  flakes  away  all  temptation  to  expose  life  and 
property  to  the  dangers  of  the  seas  in  vessels  not  fitted  to 
encounter  or  avoid  them.  It  is  not  a  contract  that  the 
ovimer  will  use  dUigence  to  make  his  vessel  seaworthy, 
but  an  absolute  warranty  that  she  is  seaworthy ;  and  if 
broken  the  policy  is  made  void. 

But,  as  I  have  already  indicated,  the  presumption  is  that 
this  brig  was  seaworthy,  and  the  burden  of  proof  is  on 
the  underwriters,  by  some  sufiKcient  evidence,  to  remove 
this  presumption.  This  may  be  done  either  by  proving 
the  existence  of  defects  amounting  to  unseaworthiness 
before  she  sailed,  or  that  she  broke  down  during  tfie  voy- 
age, not  having  encountered  any  extraordinary  action  of 


166  RHODE  ISLAND. 


Bollard  et  aLv,  The  fiager  Williams  Insurance  Company. 


the  winds  or  waves,  or  any  other  peril  of  the  sea  sufficient 
to  produce  such  effect  upon  a  seaworthy  vessel,  or  by 
showing  that  an  examination,  during  the  voyage,  disclosed 
such  a  state  of  decay  and  weakness  as  amounted  to  unsea* 
worthiness,  for  which  the  lapse  of  time  and  the  occur- 
rences of  the  voyage  would  not  account. 

In  this  case  the  hull  of  the  vessel  is  alleged  to  have  been 
unseaworthy.  It  must  be  obvious  to  you  that  there  are 
great  diversities  in  the  strength  and  durability  of  the  hulls 
of  vessels.  Some  are  built  of  the  strongest  and  most 
durable  materials,  others  of  less  durable  materials,  and 
not  so  heavily  timbered,  or  firmly  fastened.  Some  are 
quite  new,  others  old.  Some  retain  their  original  shape, 
others,  from  stress  of  cargo,  or  taking  the  ground,  have 
had  their  original  lines  impaired.  Yet  all  may  be  sea- 
worthy. These  diversities  are  known  to  underwriters,  and 
they  apportion  the  premiums  which  they  charge  to  the 
risks  dependent  on  the  original  structure,  age,  and  general 
condition  of  the  vessels  they  insure.  But  the  existence  of 
these  differences  in  seaworthy  vessels  does  not  prove  that 
there  is  no  practical  standard  of  seaworthiness.  There  is 
such  a  standard ;  necessarily  expressed  in  ^neral  terms, 
but  capable  of  being  applied,  by  an  intelligent  jury,  to  the 
proofs  in  the  cause.  The  hull  of  the  vessel  must  be  so 
tight,  stanch,  and  strong  as  to  be  competent  to  resist  the 
ordinary  attacks  of  wind  and  sea  during  the  voyage  for 
which  she  is  insured.  You  will  apply  that  standard  to  this 
case. 

The  Jury  found  a  verdict  for  a  partial  loss. 
BlakCj  for  plaintifis. 

Ames  Sf  Jenckes^  (with  whom  was   Carpenter)  for  the 
defendants. 
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Alexander  T.  Stewart  et  aL  vs,  Gideon   L.  Spenser 

et  al. 

An  assigmnent  for  the  benefit  of  creditors,  made  bj  a  debtor  who  has  ab- 
sconded to  a  foreign  country,  canying  with  him  a  large  sum  of  money,  is 
fimndulent  and  Toid  as  to  creditors,  if  it  contains  a  stipulation  for  a  release 
as  s  condition  of  obtaining  a  preference  under  the  assignment. 

Whether  an  insolyent  debtor  who  assigns  but  a  part  of  his  property  for  the 
benefit  of  all  his  creditors,  can  stipulate  for  a  release  in  Bhode  Island, 
qtuenf 

This  was  a  BUI  in  Equity,  brought  by  certain  judgment 
creditors  of  a  mercantile  firm  of  Horton  &  Brother,  of  the 
city  of  Providence,  against  Gideon  L.  Spenser  and  Tho- 
mas Pierce,  Jr.,  and  others,  to  set  aside  an  assignment  of 
property  made  by  Horton  &  Brother,  for  the  benefit  of 
their  creditors.  As  the  decision  turned,  in  part,  on  the 
particular  terms  of  the  deed,  its  substance  is  here  given. 

"  Know  all  men  by  these  presents :  That  we,  Theodore 
Horton  and  Ferdinand  Horton,  both  of  the  City  and 
County  of  Providence,  State  of  Rhode  Island,  copartners 
in  trade  under  the  name  and  style  of  Horton  &  Brother,  in 
consideration  of  the  trusts  and  provisions  hereinafter  de- 
clared and  made  for  the  benefit  of  the  creditors  of  said 
firm,  and  of  one  doUar  to  us  paid  by  Gideon  L.  Spenser,  of 
North  Providence,  and  Thomas  Pierce,  Jr.,  of  Providence, 
do  by  these  presents  give,  grant,  bargain,  sell,  assign,  set 
over,  and  convey  unto  them,  the  said  Spenser  and  Pierce, 
their  heirs,  executors,  administrators,  and  assigns,  all  our 
right,  title,  and  interest,  &c.,  [describing  the  property.]  In 
special  trust,  however,  for  the  uses  and  purposes  following, 
to  wit :  In  trust  that  they  shall,  as  soon  as  reasonably  it 
can  be  done,  make  sale  at  public  auction  or  otherwise,  of 
the  goods,  chattels,  and  real  estate  aforesaid,  and  so  far  as 
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practicable,  make  collection  of  the  claims  and  demands 
aforesaid,  and  the  proceeds  of  such  sales  and  collections 
after  defraying  therefrom  the  expenses  incident  to  the  mak- 
ing of  this  assignment,  and  the  executing  of  the  trusts 
herein  declared,  including  herein  a  reasonable  compensa- 
tion for  their  services,  they  shall  apply  and  appropriate  in 
the  manner  and  in  the  order  following,  to  wit : 

<<  First.  They  shall,  out  of  said  proceeds,  pay  in  full, 
if  said  proceeds  be  sufficient,  otherwise  ratably,  the  just 
claims  now  holden  against  us  by  the  persons,  firms,  and 
companies  following,  namely:  The  Providence  Dyeing, 
Bleaching,  and  Calendering  Co.,  Scc^  [specifying  certain 
preferred  creditors.] 

<<  Second.  They  shall  pay  out  of  the  residue  of  said 
proceeds  in  full,  if  sufficient,  otherwise  ratably,  the  just 
demands  of  all  those  creditors  of  the  firm  of  Horton  & 
Brother,,  who  shall,  within /o^r  months  from  the  date  hereof, 
present  to  our  assignees  their  claiqos,  with  satisfiEUstoiy 
proofs  of  correctness,  and  execute  and  deliver  far  us  a 
release  or  releases  of  their  respective  claims  against  tie 
undersigned.    And 

<<  Third.  They  shall  divide  and  distribute  the  residue 
of  said  proceeds,  if  any  there  be,  after  making  payments 
as  above  ordered,  ratably  and  in  proportion  to  their  re- 
spective claims,  among  those  of  our  creditors  who  shall, 
within  eight  months  from  the  date  hereof,  present  to  our 
assignees  their  claims,  with  satisfactory  proofs  of  conect- 
ness.  And  we  do  hereby  severally  and  jointly  constitute 
and  appoint  the  said  Spenser  and  said  Pierce  our  attor- 
neys, with  full  power  and  authority,  for  us  and  in  our 
names  to  do  and  perform  all  acts  proper  and  necessary  in 
the  executing  of  the  trusts  herein  declared." 

The  general  allegation  in  the  bill  was,  that  this  assign- 
ment was  fraudulent  and  void  as  against  the  creditors  of 
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Horton  &  Brother ;  and  the  plaintiffs  pray  that  this  ol>- 
stmction  to  the  levy  of  their  executions  may  be  removed 
by  a  decree  of  the  Coart,  declaring  it  to  be  void  as  to 
creditors,  and  requiring  it  to  be  delivered  up  to  be  can- 
celled* The  residue  of  the  facts'  appears  in  the  opinion  of 
the  Court,  which  was  delivered  by 

Curtis,  J.  The  first  question  is,  whether  this  deed  of 
assignment  is  fraudulent  and  void  as  to  creditors.  In 
deciding  it,  not  merely  the  terms  of  the  deed  itself,  but  all 
extraneous  facts  which  have  a  bearing  on  the  legal  result, 
must  be  taken  into  view.  A  conveyance,  made  by  an 
insolvent  debtor,  may  be  fmudulent  on  its  face,  containing 
provisions  which  the  law  deems  necessarily,  and  under  all 
circumstances,  fraudulent  in  their  operation ;  or  it  may 
be  void  as  against  creditors  solely,  by  reason  of  matter 
dehors  the  deed,  from  a  want  of  consideration,  or  of  good 
faith ;  or  it  may  have  the  effect  to  defeat  or  delay  creditors 
by  reason  of  some  provisions  in  the  deed,  operating  in 
connection  with  particular  states  of  fact  shown  to  exist 
out  of  the  deed,  though  the  same  provision,  in  a  deed,  not 
connected  with  such  other  extraneous  facte,  would  not 
hinder  or  delay  creditors,  and  so  would  not  render  the  deed 
invalid. 

Before  looking  into  the  deed  itself,  therefore,  it  is  neces- 
sary to  ascertain  the  state  of  facts  which  accompanied  its 
execution,  and  upon  which  it  was  intended  to,  and  must 
operate. 

These  facts  are,  that  Horton  ic  Brother,  in  August,  Sep- 
tember, and  October,  1850,  generally  under  representations 
that  they  were  worth  forty  thousand  dollars  over  and  be- 
yond enough  to  pay  their  debts,  obtained  credit  for  mer- 
chandise to  the  extent  of  upwards  of  sixty-two  thousand 
dollars ;  that  on  the  4th  day  of  December,  1850,  without 
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any  just  cause,  they  stopped  payment;  that  from  that 
time  down  to  the  eighth  day  of  March,  1851,  when  the 
assignment  was  made,  no  considerable  amount  of  their 
debts  having  com^  to  maturity  so  that  they  could  be  pro* 
ceeded  against  at  law,  they  continued  to  make  large  sales, 
and  thereby  realized  in  money  a  very  large  sum,  shown  by 
the  proof  to  be  nearly,  if  not  quite,  fifty  thousand  dollars ; 
that  they  ceased  to  keep  a  bank  account,  and  retained  the 
proceeds  of  their  sales  in  their  own  possession  ;  that  they 
made  proposals  to  their  creditors  to  compromise  with  them, 
but  these  proposals  the  creditors  refused  to  entertain, 
except  upon  condition  of  first  examining  their  books, 
which  was  declined ;  that  one  of  them  professed  to  friends, 
and  probably  entertained  apprehensions,  that  he  might  be 
proceeded  against  criminally  for  firaud  in  obtaining  credit, 
and  was  in  feeble  health,  and  through  Spenser,  one  of  the 
assignees,  made  inquiries  respecting  a  place  of  refuge  from 
his  creditors,  and  through  the  same  agency,  arrangements 
were  made  which  resulted  in  the  flight  presently  to  be 
mentioned.  On  the  evening  of  Saturday,  the  eighth  day 
of  March,  they  executed  the  deed  of  assignment,  which,  by 
previous  concert  between  them  and  the  assignees,  was  not 
delivered  until  the  next  Monday  morning,  and  immedi- 
ately after  twelve  o'clock  of  the  night  of  Saturday,  they 
left  Providence  secretly,  got  on  board  a  vessel  in  the  bay 
bound  for  Cuba,  going  under  feigned  names,  conveying 
with  them  the  money  they  had  received  from  the  sales  of 
their  merchandise  and  other  property,  and  have  not  since 
returned ;  both  the  assignees  knew  when  they  agreed  to 
accept  the  assignment,  that  the  Hortons  were  about  to 
leave  the  State,  and  when  they  did  accept  it,  they  knew 
they  had  left,  and  had  good  reasons  to  believe  they  had 
sailed  for  Cuba.  They  had  also  good  reason  to  believe 
they  had  carried  away  money ;  but  how  much  they  were 
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not  informed,  until  by  subsequent  investigation  they  ascer- 
tained the  extent  of  their  sales,  and  that  no  money,  and  no 
considerable  amount  of  debts  receivable  were  left  behind. 
The  property  assigned  is  not  sufficient  to  pay  their  debts ; 
but  if  their  whole  property  had  been  honestly  appropriated 
to  this  purpose,  it  would  have  been  sufficient  to  pay  every 
creditor  in  fuU. 

Such  were  the  facts  which  surrounded  this  deed,  and 
upon  which  it  was  designed  to  operate. 

The  6rst  feature  in  this  deed  requiring  notice,  is  the 
clause  which  secures  a  preference  to  those  creditors  who 
should  release  the  assignors  within  four  months.  There 
can  be  no  doubt  respecting  the  intention  with  which  this 
clause  was  inserted,  or  the  object  which  it  was  calculated 
to  effect.  Its  design  was  to  induce  creditors  to  release 
them,  and  it  was  adapted  to  produce  this  effect  by  holding 
out  the  expectation  of  securing  a  larger  dividend,  or  pay- 
ment in  full,  by  compliance  with  this  condition.  The 
question^  is,  whether  a  debtor,  who  has  absconded  from  the 
country,  carrying  with  him  a  very  large  sum  of  money, 
has  a  right  so  to  frame  a  conveyance  of  the  residue  of  his 
property,  as  to  secure  to  himself  a  chance  of  a  release. 
To  determine  this  question,  it  would  seem  only  to  be 
necessary  to  consider  what  the  object  is,  which  such  a 
debtor  is  attempting  to  reach,  and  what  are  the  means  by 
which  he  endeavors  to  reach  it.  That  object  is  the  perma* 
nent  and  final  withdrawal  from  his  creditors  of  the  money 
he  has  fraudulently  carried  away  with  him,  and  the  safe 
and  effectual  reservation  of  it  to  bis  own  use.  And  the 
means  of  accomplishing  this  object  are,  to  marshal  ihe 
Residue  of  his  property,  and  by  means  of  it,  to  create 
inducements  to  creditors  to  give  their  assent  to  his  unjust 
design. 

Now  it  may  be  admitted  that  a  debtor  has  a  legal  right 
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to  pay  one  creditor  in  preference  to  another,  when  he  can- 
not pay  both,  and  consequently  that  he  may  make  prefer- 
ences in  assignments  of  property  made  for  the  benefit  of 
creditors.  I  think,  also,  it  must  be  taken  to  be  settled  law 
for  this  case,  that  a  debtor  may  stipulate  for  a  release,  by 
which  his  future  earnings  will  be  discharged.  Brashear  ▼. 
Westy  7  Peters,  608 ;  Hdlsey  v.  Whitney^  4  Mason,  218. 
But  it  would  be  as  inconsistent  with  natural  right,  as  with 
the  principles  of  the  common  law,  and  the  express  lan- 
guage of  the  13  Eliz.,  ch.  5,  reenacted  in  Rhode  Island,  to 
hold,  that  however  innocent  a  stipulation  for  a  release  may 
be  in  itself,  and  under  many  circumstances,  yet,  if  it  be 
designed  to  be  an  instrument  of  fraud,  and  calculated  to 
enable  the  debtor  to  withdraw  from  his  creditors  what  it  is 
his  legal  and  moral  duty  to  pay  them,  such  a  deed  can 
stand.  The  object  itself  is  an  unlawful  one,  and  taints 
with  fraud  any  means,  however  innocent  in  themselves, 
which  are  laid  hold  of  to  accomplish  it. 

A  debtor  who  can  pay  in  full,  but  who  forms  the  fraud- 
ulent design  to  pay  but  a  part  of  his  debts,  and  keep  the 
residue  of  his  property  to  his  own  use,  and  makes  a  con- 
veyance designed  to  aid  him,  and  containing  provi^ons 
capable  of  aiding  him,  in  dishonestly  withholding  from  his 
creditors  what  belongs  to  them,  is  within  the  very  words, 
as  well  as  the  mischief,  of  the  13  EUz.,  ch.  6.  Such  a  deed 
is  made  and  contrived  of  fraud,  covin,  collusion,  or  guile, 
to  the  intent  or  purpose  to  delay,  binder,  or  defraud  cre- 
ditors. 

That  these  debtors  were  able  to  pay  all  their  debts  in 
full,  and  fraudulently  absconded  with  a  great  sum  of  mo- 
ney, is  scarcely  controverted;  that  fhey  entertained  the 
design  permanently  to  withdraw  this  money  from  their 
creditors,  and  made  this  assignment,  instead  of  leaving  the 
property  to  be  disposed  of  by  the  law,  partly  in  order  to 
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obtain  a  release,  I  am  satisfied  by  the  proof.  It  would  be, 
to  the  last  degree,  weak  and  blind  not  to  perceive  a  fraud- 
ulent intent  on  their  part,  pervading  their  whole  conduct 
It  is  correctly  argued  that  their  intent,  however  bad,  cannot 
vrtiate  a  legal  conveyance.  But  the  question  whether  the 
conveyance  is  legal  or  not,  depends  upon  the  fact  whether 
it  is  capable  of  effectuating  or  aiding  to  execute  their 
unlawful  intent  to  hinder  and  defeat  creditors.  If  so,  it  is 
void,  though  the  same  deed,  made  with  an  honest  purpose, 
might  be  good.  An  unlawful  intent  is  not  predicable  of. 
an  act  which  is  itself  lawful,  and  cannot,  by  any  possibility, 
produce  an  unlawful  effect  But  if  a  deed  may  have  an 
unlawful  effect,  if  it  may  be  an  instrument  to  aid  in  the 
execution  of  an  illegal  design,  then  it  is  a  legitimate 
inquiry  whether,  in  point  of  fact,  such  a  design  existed, 
and  whether  the  deed  was  made  in  pursuance  of  it ;  and 
if  found  to  be  so,  it  is  unlawful  and  void.  And  in  this 
ease,  the  Hortons,  entertaining  the  unlawftd  design  to  hin- 
der and  defeat  their  creditors,  by  withdrawing  from  their 
reach  a  large  sum  of  money  and  appropriating  it  to  their 
own  use,  and  having  made  this  deed  partly  in  consequence 
of  that  design,  and  to  aid  them  in  its  complete  execution, 
and  the  deed  containing  a  provision  capable  of  thus  aiding 
them,  it  is  forbidden  by  the  law  of  Rhode  Island,  and  is 
void  as  to  creditors. 

Suppose  one  of  the  assignees,  with  the  knowledge  of 
facts  they  had,  had  purchased  and  paid  a  full  consideration 
for  a  piece  of  land  belonging  to  the  Hortons  at  the  time 
this  assignment  was  made ;  it  could  not  be  doubted  that 
a  deed  thereof  would  be  void  as  to  creditors,  for  the  reason 
that  its  design  must  have  been  to  convert  land  into 
money,  so  that  it  could  be  withdrawn  from  creditors ;  so 
this  deed  is  void,  because  its  design  is,  not  to  enable  them 
to  carry  away  the  money,  but  what  is  also  unlawful,  to 
keep  it  to  their  own  use. 
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It  will  be  perceived,  therefore,  that  this  case  stands  npon 
an  actual  fraud  on  the  part  of  the  debtor,  and  a  deed  made 
with  intent  to  execute  that  fraud,  and  capable  of  aiding  in 
its  execution,  and  that  the  whole  extent  to  which  it  is 
necessary  to  go,  is  to  hold  that  an  absconding  debtor  cafti- 
not  so  marshal  property  which  he  leaves  within  the  State, 
as  to  enable  himself  to  keep  to  his  own  use,  what  he  fraud- 
ulently carries  away  with  him.  For  such  a  purpose,  he 
has  no  power  of  control  over  his  property,  and  if  he  attempt 
to  exercise  it,  his  act  is  void  as  to  creditors. 

It  is  quite  unnecessary,  therefore,  to  examine  the  nume- 
rous decisions  which  have  been  cited.  They  are  all  con- 
sistent with  the  conclusion  at  which  I  have  arrived,  how- 
ever widely  they  may  differ  among  themselves  respect- 
ing the  rules  as  to  assignments  for  benefit  of  creditors  in 
different  States.  Halsey  v.  Whitney^  4  Mason,  218,  was 
a  case  where  all  actual  fraudulent  intent  was  disclaimed, 
and  the  sole  question  was,  whether  the  deed  was  fraudu- 
lent on  its  face.  It  has  been  suggested  that  this  was  a 
decision  that  a  debtor,  who  conveyed  only  a  part  of  bis 
property,  might  stipulate  for  a  release.  I  do  not  so  consi- 
der it  Certainly  the  fact  was  not  before  the  Court  that 
the  debtor  had  any  other  property.  It  is  true,  Mr.  Justice 
Story  says,  page  218,  he  does  not  deem  the  fact  mate- 
rial in  that  case.  Why  not  material  in  that  particular 
case,  does  not  appear,  and  the  facts  are  imperfecUy  stated. 
It  would  seem  that  he  was  considering,  not  an  assignment 
for  all  creditors,  but  a  special  assignment  for  the  benefit  of 
particular  creditors  who  had  assented  to  it,  though  under 
what  posture  of  the  facts  it  could  have  been  so  viewed, 
does  not  appear.  Nostra/nd  et  ai.  v.  Atwood  et  aL  Sf  trs. 
19  Pick.  281.  But  that  the  learned  judge  did  not  in- 
tend to  decide  that  a  release  might  be  stipulated  for, 
when  a  part  of  a  debtor's  property  had  been  reserved 
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to  his  own  use,  I  am  led  to  think  by  the  evident  reluct- 
ance with  which  be  arrived  at  the  conclusion,  that  even 
a  release  of  a  debtor's  future  earnings  could  be  required, 
and  by  the  apparent  approbation  he  gives  to  the  deci- 
si<nis  of  Seavinff  et  aL  v.  Brinkerhoffj  5  Johns.  Cb.  R.  329 ; 
Austin  V.  Belly  20  Johns.  442 ;  and  the  distinction  which  he 
points  out  on  page  230,  between  the  New  Y.ork  cases  and 
the  other  decisions.  Brooks  v.  Marbury^  (11  Wheat.  78,) 
is  also  clearly  distinguishable  from  this  case.  That  deed 
was  not  alleged  to  be  fraudulent  as  against  creditors,  but 
to  be  void  at  common  law ;  and  the  defect  was  supposed 
to  consist  in  the  fact,  that  the  grantor  entertained  a  hope 
that  it  might  have  an  influence  in  suppressing  a  prosecu- 
tion for  a  felony.  But  the  deed  itself  contained  no  provi- 
sion calculated,  or  adapted  to  realize  that  hope.  I^  it  had 
held  out  a  preference  to  those  creditors  who  should  forbear 
to  prosecute,  it  cannot  be  doubted  the  Court  woald  have 
declared  it  void.  So  in  this  case,  the  mere  fraudulent 
intent  of  the  debtors  permanently  to  withdraw  a  large  sum 
of  money  from  their  creditors,  would  not  vitiate  a  deed, 
even  if  it  were  made  with  a  hope  that,  because  of  making 
it,  a  settlement  would  be  more  likely  to  be  made  with  cre- 
ditors. But  when  the  deed  is  so  contrived  as  to  operate  as 
an  instrument  to  obtain  impunity  for  the  fraud,  then  it  is 
tainted  with  the  fraud  of  the  grantors ;  their  unlawful 
intent,  instead  of  resting  in  their  own  breasts,  has  entered 
into  the  deed,  and  shaped  its  terms,  and  modified  its  effect, 
and  framed  it  into  an  instrument  of  fraud,  whereby  to 
hinder  and  defeat  the  lawful  rights  of  their  creditors,  and 
therefore  it  is  void. 

There  are  many  decisions  that  an  assignment  of  part  of 
a  debtor's  property,  for  the  benefit  of  all  his  creditors,  sti- 
pulating for  a  release,  is  fraudulent  in  law  and  void.  Steere 
V.  Steere^  5  Johns.  Ch.  Rep.;  Seaving  v.  Brinkerhoff^  5 
Johns.  Cb.  Brcp.  329 ;  Hyslop  v.  Clarke^  14  Johns.  458 ; 
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Sheldon  v.  Dodge^  4  Denio,  217 ;  LetUillon  v.  Moffaij  1 
Ed.  Ch.  451 ;  Thomas  v.  Jenks,  5  Rawle,  221 ;  Hennesey 
V.  Western  Bank^  6  Watts  &  Serg.  301 ;  In  re  WUson^ 
4  BajT,  430. 

Although  it  is  difficult  to  resist  the  force  of  some  of  the 
reasoning  in  these  cases,  I  am  not  prepared  to  say  that 
such  a  deed  is  necessarily  fraudulent  on  its  face.  If  the 
property  not  conveyed  by  the  assignment  is  left  within  the 
reach  of  creditors,  if  no  actual  fraudulent  intent  by  the 
debtor  existed,  and  upon  the  whole  case,  it  appears  that 
the  instrument  was  not  designed  to  aid  any  fraud,  and 
could  not  so  operate  because,  in  point  of  fact,  no  fraud 
was  either  practised  or  intended,  perhaps  it  would  be  going 
too  far  to  say  that,  under  the  laws  of  Rhode  Island,  such 
an  instrument  would  be  void.  But,  in  my  judgment,  the 
only  possible  question  as  to  the  soundness  of  these  deci- 
sions arises  from  the  fact,  that  they  hold  the  presumption 
of  fraud  to  be  conclusive,  and  refuse  to  look  beyond  the 
instrument  That  such  provisions  may  be  made  an  instru- 
ment of  fraud,  and  when  proved  to  be  so,  the  assignment 
is  void,  I  entertain  no  doubt. 

Still  it  is  not  necessary  to  decide  any  such  question  in 
this  case,  and  I  have  only  intended  to  express  my  dissent 
from  the  position  that  Balsey  v.  Whitney  is  to  be  con- 
sidered as  settling  that  law  for  this  circuit. 

Besides,  if  the  instrument  be  not  void  on  its  face,  the 
creditors  who  have  assented  to  this  deed,  have  all  done  so 
after  the  attachments  were  made,  and  therefore  with  notice 
that  the  deed  was  impeached  as  invalid  against  creditors. 
That  under  some  circumstances,  the  assent  of  creditors  to 
an  assignment  made  for  their  benefit  may  be  presumed,  I 
have  no  doubt,  Balsey  v.  Whitney^  4  Mason,  218 ;  that  when 
a  valid  deed  is  delivered  to  a  trustee  the  legal  estate  vests 
at  once  is  clear.  Brooks  v.  Marbury^  11  Wheat.  78 ;  but  I  am 
not  prepared  to  hold  that  the  assent  of  creditors  to  a  void 
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deed  is  to  be  presnmed,  because  the  whole  foundation  for 
tbe  presumption  fails.  The  law  cannot  deem  such  a  deed 
beneficial  to  the  third  party.  Upon  the  assumption  that 
the  deed  is  valid  upon  its  face,  and  is  rendered  void  only 
by' extraneous  facts,  the  assent  of  creditors  is  still  not  to 
be  presumed,  because,  as  Chief  Justice  Hosmer  says,  in 
Camp  V.  Camp^  5  Conn.  300, "  the  presumption  of  assent 
is  not  founded  on  the  face  of  the  instrument,  but  in  the 
nature  and  curcumstances  of  the  entire  case."  Nor  will 
such  an  assent  be  presumed  to  the  prejudice  of  the  just 
rights  of  third  persons ;  a  legal  fiction  is  not  to  be  permit- 
ted so  to  operate,  in  fictione  juris^  semper  cequitas  existit. 
11  Kep.  51 ;  3  Rep.  56 ;  Waring  v.  Denbury^  Gilb.  Ex. 
R.  223.  Being  void  as  against  creditors  when  made,  the 
attachments  by  the  creditors  were  legal,  and  the  subse- 
quent assent  of  other  creditors  could  not  purge  the  fraud, 
nor  render  the  deed  valid  as  against  the  attachments ;  and 
being  actually,  and  not  merely  constructively  fraudulent,  it 
is  wholly  void,  and  cannot  be  allowed  to  stand  as  a  secur- 
ity to  a  third  person  who  has  assented  to  it,  with  notice  of 
the  fraud,  or  of  such  facts  as  were  sufficient  to  put  him  on 
inquiry,  and  enable  him  to  learn  the  existence  of  the  fraud. 
Boyd  V.  Duntopf  1  Johns.  Ch.  R.  482 ;  Harris  v.  Sumner^ 
2  Pick.  129 ;  Ealsey  v.  Whitney^  4  Mason,  218. 

I  have  also  been  referred  to  the  charge  of  Judge  Haile, 
of  the  Supreme  Court  of  Rhode  Island,  on  a  trial  of  an 
action  at  law  in  which  this  deed  came  in  question.  I  gave 
my  assent  to  that  part  of  this  charge,  in  which  the  jury 
were  instructed,  <<  that  it  must  be  proved  that  Horton  So 
Brother  intended  to  defraud  by  this  deed,  and  that  the 
deed  was  actually  the  instrument  to  defraud,  or  it  does  not 
hinder,  delay,  or  defraud  creditors ;  but  if  you  find  this  to 
be  the  fact,  then  the  deed  is  void." 

It  is  upon  this  ground,  as  already  stated,  that  I  hold 
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this  deed  void ;  and  in  respect  to  the  question,  whether  it 
is  void  on  its  face,  I  do  not  find  it  necessary  to  express  an 
opinion. 

Let  a  decree  be  entered,  in  conformity  with  the  prayer 
in  the  bill,  save  that  no  injunction  to  stop  the  prosecution 
of  the  suit  in  the  State  Court,  can  be  granted  by  this 
Court 


,Georg5  C.  Betton,  Assignee,  &c.  t;^.  David  M.  Valen- 
tine. 

The  assignee  of  an  insolvent  debtor,  appointed  under  the  laws  of  the  State 
of  Massachusetts,  does  not  so  far  represent  creditors  in  the  State  of  Bhode 
Island,  as  to  be  able  to  ayoid  a  conyejance  of  personal  property  in  the  lat- 
ter State,  good  as  against  the  insolrent,  but  inyalid  as  against  creditors,  by 
the  law  of  Rhode  Island. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial.  The 
facts  appear  in  the  opinion  of  the  Court,  delivered  by 

Curtis,  J.  The  plaintiff  brought  an  action  of  trover 
against  the  defendant,  to  recover  damages  for  the  conver- 
sion of  a  quantity  of  merchandise  in  a  shop  in  the  city  of 
Providence.  He  proved  that  the  goods  had  belonged  to 
one  Macy,  who,  on  his  own  petition,  was  decreed  to  be  an 
insolvent  debtor,  under  the  laws  of  the  State  of  Massa- 
chusetts, and  that  the  plaintiff,  having  been  duly  appointed 
his  assignee,  the  commissioner  of  insolvency,  having  juris- 
diction of  the  matter  under  the  laws  of  that  State,  pursu- 
ant to  the  authority  conferred  upon  him  by  those  laws, 
conveyed  to  the  plaintiff,  as  assignee  for  the  benefit  of 
creditors,  all  the  estate,  both  real  and  personal,  of  the 
insolvent  On  the  part  of  the  defendant  it  appeared  that 
at  the  time  when  the  plaintiff  demanded  the  goods,  he 
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was  in  possession  of  them,  claiming  under  a  mortgage 
made  in  the  city  of  Proyidence,  by  Macy,  before  filing  his 
petition  for  the  benefits  of  the  insolvent  law,  to  a  trustee, 
conditioned  for  the  secnrity  of  three  several  debts,  aUeged 
to  be  doe,  to  the  defendant  and  two  other  persons.  The 
plaintifF  averred  this  mortage  was  frandnlent  as  against 
creditors,  and  so,  invalid  as  against  him,  and  the  first  qnes- 
tion  is,  whether  the  plaintiff,  as  assignee  in  insolvency  under 
the  laws  of  Massachusetts,  has  such  a  title  to  these  goods 
in  Rhode  Island,  as  will  enable  him  to  avoid  a  conveyance 
firaudulent  as  against  creditors,  and  thus  maintain  this  action. 
It  is  a  question  of  much  interest  and  of  more  than  ordi- 
nary importance.  In  the  absence  of  a  bankrupt  law  of  the 
United  States,  many  of  the  States  have  enacted  insolvent 
laws  for  their  own  citizens,  and  the  effect  of  those  laws 
upon  the  property  of  the  insolvents  in  other  States  is  of 
much  moment. 

The  18  Eliz.  c.  5,  has  been  reenacted  by  the  legislature 
of  Rhode  Island,  almost  in  the  very  words  of  that  statute. 
Digest,  222.  By  force  of  this  statute  a  conveyance  of 
goods,  made  with  intent  to  delay,  hinder,  or  defraud  credit- 
ors, is  declared  void  as  against  those  who,  by  such  convey- 
ance, might  be  hindered,  delayed,  or  defrauded ;  that  is, 
void  as  against  creditors.  As  between  the  parties,  the 
conveyance  is  valid,  and  effectual  to  pass  the  property.  It 
is  only  as  the  representative  of  creditors,  and  by  virtue  of 
their  rights,  that  the  plaintiff  can  avoid  this  deed,  and  the 
question  is,  whether,  in  the  State  of  Rhode  Island,  and  in 
^respect  to  personal  property  within  that  State,  the  plaintiff 
does  thus  represent  creditors,  and  is  clothed  with  their 
fights,  so  as  to  be  able  to  avoid  a  deed,  for  a  fraud  on  the 
creditors  of  the  insolvent  debtor. 

This  is  a  trial  at  the  common  law,  and  the  rules  of 
decision  in  this  Court  are  the  laws  of  the  State  of  Rhode 
VOL.  I.    •  15 
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Island,  there  being  nothing  in  the  ConstitatioD,  treatiesi  or 
statutes  of  the  United  States  affecting  the  question ;  which 
is  therefore  to  be  determined  here,  upon  the  same  principles 
as  would  govern  the  highest  Court  of  Rhode  Island,  sitting 
to  administer  the  common  and  statute  law  of  that  State. 
Sec  34  of  the  Judiciary  Act.    - 

I  mention  this,  because  it  seemed  to  be  assumed  in 
argument,  that  this  Court  might  allow  some  greater  effect 
to  the  laws  of  Massachusetts,  than  a  Court  of  the  State  of 
Rhode  Island  could*  But  the  only  difference  is,  that  this 
Court  is  bound  to  take  official  notice  and  to  have  judicial 
knowledge  of  what  the  laws  of  Massachusetts  are,  while 
a  Court  of  the  State  must  have  such  laws  exhibited  and 
proved  to  them ;  but,  when  shown,  their  effect  upon  this 
question,  in  one  tribunal,  should  be  precisely  the  same  as 
in  the  other. 

I  proceed,  therefore,  to  examine  this  interesting  question, 
first  premising,  that  I  am  not  aware  that  it  has  ever  been 
touched  upon  by  the  Supreme  Court  of  Rhode  Island,  or 
that  there  is  any  thing  peculiar  in  the  legislation  or  cus- 
tomary law  of  this  State  bearing  upon  it.  It  must  there- 
fore be  discussed  upon  those  principles  of  general  juris- 
prudence which  may  be  found  applicable  to  it. 

It  is  known  that  great  diversities  of  opinion  have  ex- 
isted and  do  still  exist,  respecting  the  effect  to  be  allowed 
to  assignments  by  force  of  foreign  bankrupt  and  insolvent 
laws.  On  the  one  side,  it  is  the  settled  law  of  England 
that  the  assignment  of  a  bankrupt's  effects,  under  the  bank- 
rupt law  of  a  foreign  country,  passes  all  his  movable  pro- 
perty and  debts  to  the  assignees,  whose  title  is  recognized 
as  paramount  Solomons  v.  Ross^  1  H.  Bl.  132,  n.;  Ez 
parte  Blakesy  1  Coxe,  R.  398;  Omter  v.  PoUSj  4  T.  B. 
182;  SaiY.  Worswickj  1  H.  Bl.  691-4;  PhiUips  y.  Ou^ 
tCTj  2  £L  BL  402 ;   Quilin  v.  Morrison^  1  Knapp,  Ap.  B. 


JUNE  TERM,  1852.  171 

Betton  v,  Valentine. 

265,  n. ;  Selkrig  v.  Davis j  2  Hose,  B.  C.  291 ;  AUsan  v. 
Fiirrdvalj  1  Cr.  M.  &  B.  296. 

This  doctrine  has  been  admitted  to  be  one  of  universal 
obligation,  and  maintained  with  much  learning  and  ability 
by  Hon.  Chancellor  Kent,  in  Holmes  v.  Remsen^  4  Johns. 
Ch.  B.  485.  But  at  a  later  period,  and  after  a  wide  survey 
of  the  decisions,  he  says,  ^  The  weight  of  American  author- 
ity is  decidedly  the  other  way,  and  it  may  now  be  consi- 
dered as  part  of  the  settled  jurisprudence  of  this  country, 
that  personal  property,  as  against  creditors,  has  locality,  and 
the  kz  loci  rei  sittB  prevails  over  the  law  of  the  domicil  with 
regard  to  the  rule  of  preferences  in  the  case  of  insolvent's 
estates."    2  Kent's  Com.  406. 

An  elaborate  examination  of  the  American  decisions  on 
this  subject  is  not  necessary;  but  it  will  be  useful  to  show 
how  far  they  have  advanced  in  the  direction  of  the  ques- 
tion now  to  be  determined,  and  to  ascertain  what  princi- 
ples they  have  settled. 

They  have  involved  the  rights  of  creditors,  seeking 
payment  by  means  of  remedies  afforded  lege  rei  sitce^  in 
conflict  with  the  rights  of  the  foreign  assignees ;  and  their 
general  result  maybe  stated  to  be, that  the  assignee,  under 
a  foreign  system  of  bankrupt  law,  takes  no  title,  which 
can  prevail  against  the  remedies  afforded  to  creditors  of 
the  bankrupt,  by  the  law  of  the  place  where  the  property 
or  the  chose  in  action  of  the  bankrupt  is  attached,  or  levied 
on.  The  cases  of  Blake  v.  Williamsj  6  Pick.  286 ;  Milne 
V.  Moretanj  6  Binney's  R.  353 ;  Saunders  v.  Williams^  5  N. 
a  R.  213 ;  Lord  v.  Brig  Watchman^  Ware's  R  232 ;  Abror 
ham  V.  Plestoroy  3  Wend.  538,  contain  elaborate  desctiptions 
of  the  principles  and  authorities  bearing  on  that  question. 

In  arriving  at  this  result  some  courts  have  gone  further 
than  others  in  respect  to  the  effect  to  be  allowed  to  such 
an  assignment. 
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Some  have  rested  upon  the  ground  that  the  creditors 
who  are  citizeDB  of  their  own  States  cannot  be  deprived 
of  the  remedies  secured  to  them  by  their  own  laws ;  that  the 
comity  of  nations  does  not  require  what  is  so  inconsistent 
with  the  interest  and  policy  6f  another  State.  MerricKs 
Estate,  2  Ashmead,485 ;  S.  C.  5  Watts  &  Serg.  20 ;  Lotory 
v.  Hall,  2  Watts  &  Serg.  129 ;  Mulliken  v.  Atighinbaug-h, 
1  Penn.  R  117. 

This  class  of  cases,  while  it  postpones  the  rights  of 
foreign  assignees  to  those  of  domestic  creditors  seeking 
the  benefit  of  their  own  laws,  admits  that  such  assignees 
have  a  title.  By  some  extension  of  the  same  doctrine  it 
is  made  applicable  in  behalf  of  foreigners  suing  in  the 
courts  of  the  State,  as  in  the  case  of  Abraham  v.  Plestoro^ 
3  Wend.  538 ;  while  other  courts,  and  among  them  the  Su- 
preme Court  of  the  United  States,  have  asserted  the  broad 
doctrine  that  a  foreign  involuntary  assignment  cannot  pass 
the  property  which  is  not  of  the  country  in  which  such  bank- 
rupt law  prevails.  Thus  Mr.  Chief  Justice  Marshall,  deli- 
vering the  opinion  of  the  Court  in  Harrison  v.  Sterry^  5 
Cranch,  302,  says :  '<  As  the  bankrupt  law  of  a  foreign 
country  is  incapable  of  operating  a  legal  transfer  of  property 
in  the  United  States,  the  remaining  two  thirds  of  the  funds 
are  liable  to  the  attaching  creditors,  according  to  the  legal 
preference  obtained  by  their  attachments."  And  although 
the  Court  were  here  only  examining  the  point  as  between 
the  assignee  and  attaching  creditors,  yet  the  ground  on 
which  the  rights  of  the  latter  are  vested,  is  a  denial  of  all 
operation  of  the  bankrupt  law  of  England  to  pass  pro- 
perty in  the  United  States.  See,  also,  Ogden  v.  Saunders^ 
12  Wheat.  262,  363,  364. 

Having  thus  ascertained  the  doctrines  of  the  American 
Courts,  it  will  be  useful  to  consider  what  principles  are 
maintained  by  the  English  Courts  as  essential  to  the  title 
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of  a  foreiga  assignee,  and  how  far  those  principles  are 
admitted  in  our  jarisprudence.  Such  an  examination  will 
lead  at  once  to  a  determination  of  the  question  at  bar. 

The  main  principles  upon  which  the  English  Courts 
rest  these  titles  are  — 

First  That  principle  of  general  jurisprudence,  that  per- 
sonal property  is  deemed,  by  fiction  of  law,  to  be  situated 
in  the  country  in  which  the  bankrupt  has  his  domicil,  and 
to  follow  the  person  of  the  owner.  The  application  of 
this  rule  to  the  title  of  assignees  in  bankruptcy,  is  neces- 
sarily denied  by  the  American  cases,  for  if  admitted,  it 
makes  the  title  of  the  assignee  paramount  to  all  rights  of 
creditors.  Every  case,  therefore,  in  which  the  right  of  an 
attaching  creditor  has  been  maintained  is  inconsistent  with 
the  application  of  this  principle  to  such  titles. 

Second.  The  owner  has  a  disposing  power  over  his  own 
property,  wherever  it  may  be  situated,  and  the  assignment 
of  a  bankrupt's  effects  may  be  considered  as  his  own  act, 
as  it  is  in  the  execution  of  laws  by  which  he  is  bound,  and 
he  voluntarily  committed  the  act,  which  authorized  the 
making  of  it  Goodwin  v.  Jones^  3  Mass.  B.  517 ;  1  H.  Bl. 
437,  8,  9,  n. ;  8  East,  314, 16,  n. 

If  this  position  is  admitted  to  be  sound,  it  only  places 
the  assignee  in  bankruptcy  in  the  same  condition  as  an 
assignee  under  a  voluntary  assignment  by  the  debtor.  It 
refers  the  creation  of  the  title  to  the  disposing  power  of 
the  owner,  and  consequently  admits  that  no  title  passes 
which  the  owner  could  not  convey.  This,  I  understand, 
to  be  the  extent  of  the  English  doctrine. 

Thus,  in  the  leading  case  of  Phillips  v.  Hunter^  2  H.  Bl. 
402,  403,  the  Court  say :  *<  It  is  a  proposition  not  to  be 
disputed,  that,  previous  to  the  bankruptcy,  the  bankrupts 
themselves  might  have  transferred  this  property,  though 
abroad,  as  absolutely  as  if  it  had  been  in  their  own  tangi- 

16* 
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ble  possession  in  this  country;  and  it  seems  that  the 
assignees,  under  their  commission,  were  entitled,  by  the 
operation  of  law,  to  do  with  it  after  the  bankruptcy,  whai 
the  bankrupts  themselves  might  have  doneJ^  So  in  Hunter 
V.  Potts,  4  T.  R  192,  the  Court  said  :  "  The  only  question 
is  whether  the  property  in  that  island  passed  by  the 
assignment,  in  the  same  manner  as  if  the  bankrupt  had 
assigned  it  by  his  own  voluntary  act.  And  that  it  did  so 
pass  cannot  be  doubted,  unless  there  was  some  positive 
law  of  that  country  to  prevent  it"  See,  also,  Sill  v. 
Worsurick,  1  H.  Bl.  690, 691 ;  Holmes  v.  Remsen,  4  Johns. 
Ch.  R.  470. 

It  is  as  the  representative  of  the  bankrupt,  as  possessing 
his  title,  under  a  transfer  from  him  by  virtue  of  his  dispos- 
ing power,  that  the  title  of  the  foreign  assignee  has  been 
maintained. 

As  the  representative  of  creditors  merely,  as  clothed 
with  their  peculiar  rights,  I  am  not  aware  that  any  court, 
with  an  exception  presently  to  be  noticed,  has  ever  recog- 
nized a  foreign  assignee  in  bankruptcy  or  insolvency ;  and 
there  seem  to  me  to  be  insuperable  difficulties  in  the 
way  of  doing  so.  Standing  merely  as  the  representative 
of  creditors,  appointed  under  the  law  of  a  foreign  State, 
upon  what  principle  of  international  jurisprudence  is  he  to 
be  distinguished  from  a  foreign  administrator,  whose  title 
is  acknowledged  nowhere,  under  the  common  law  ?  He 
derives  his  authority  from  no  principle  of  general  jurispra- 
dence,  as  he  does  when  considered  as  representing  the 
owner  under  the  jus  disponendi,  but  solely  from  the  opera- 
tion of  a  foreign  local  law,  which  not  merely  dotbes  him 
with  the  rights  of  creditors,  but  creates  and  regulates 
those  rights. 

Systems  of  bankrupt  and  insolvent  law  necessarily  de- 
fine the  rights  and  powers  of  the  assignee  as  against  all 
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third  persons,  and  generally  contain  many  provisions  which, 
thongh  deemed  necessary  to  the  policy  of  the  system,  are 
in  themselves  arbitrary,  and  find  no  place  in  general  jnxis- 
pmdence.    Payments  and  transfers  made  by  the  bank* 
rapt,  or  insolvent,  within  certain  periods  of  time,  o^  with 
certain   intents,  are  declared  void;  and  the  title  of  the 
assignee  dates  from  some  acf  of  the  bankrupt,  or  of  a 
pablic  officer.     These  are  rights  in  behalf  of  creditors,  and 
as  their  representative,  with  which  the  assignee  is  clothed 
by  the  law  under  which  he  is  appointed.     They  can  have 
no  place  in  any  other  system  of  law,  and  an  attempt  to 
enforce  them  in  a  foreign  country  would  be  universally 
allowed  to  be  futile.    But  with  what  propriety  can  a 
foreign  assignee  be  admitted  to  stand  as  the  representative 
of  creditors,  when  he  is  not  allowed  to  bring  with  him  the 
rights  which  really  constitute  that  office,  and  for  the  en- 
forcement of  which  he  was  appointed  ?     And  what  con- 
sistency is  there  in  holding  that  the  foreign  law  cannot 
create  or  regulate  the  peculiar  rights  of  creditors,  which 
must  depend  solely  on  the  law  rei  siUBy  but  that  it  may 
create  an  office  and  appoint  a  person  to  represent  and 
enforce  the  rights  which  the  law  rei  sitm^  confers  ?     That 
would  be  to  prohibit  the  assignee  from  doing  that  which 
alone  he  was  appointed  to  do,  and  permit  him  to  do  that 
which  he  was  not  appointed  to  do. 

Such  a  result  is  inconsistent  with  sound  reason,  and 
would  be  likely  to  be  productive  of  no  small  confusion  and 
inconvenience  in  practice.  It  is  held  in  Massachusetts, 
BtUler  V.  J^Rldreth^  5  Met.  B.  49,  that  an  assignee  may 
affirm  a  sale,  fraudulent  and  void  as  to  creditors ;  and  if  he 
has  power  to  avoid  such  a  sale,  it  would  be  difficult  to 
maintain  that  he  has  not  also  power  to  affirm  it,  and  re- 
cover the  consideration.  Who  is  to  be  bound  by  such 
affirmance  ?     Suppose  he  recovers  the  consideration  from 
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the  fraudulent  grantee,  are  the  creditors  in  Rhode  Island 
precluded  from  avoiding  the  sale  ?  If  they  are,  then  the 
statute  law  of  Rhode  Island,  which  in  express  terms  gives 
them  the  right  to  avoid  it,  is  superseded  and  silenced  by 
the  law  of  another  State.  If  they  are. not  precluded,  then 
it  is  dear  the  assignee  does  not  represent  them,  and  if  not, 
how  can  he  avoid  the  sale  ? 

Besides,  a  bankrupt  or  insolvent  law,  viewed  as  operate 
ing  on  the  rights  of  creditors,  is  a  system  of  remedy.  It 
takes  out  of  the  hands  of  the  creditors  the  ordinary  reme- 
dial processes,  and  suspends  the  ordinary  rights,  which  by 
law  belong  to  creditors,  and  substitutes,  in  their  place,  a 
new  and  comprehensive  remedy  designed  for  the  common 
benefit  of  all.  The  rights  with  which  the  assignee  is  clothed, 
as  the  representative  of  creditors,  are  to  render  this  great  and 
common  remedy  effectual  A  law  which  gives  the  assignee 
power  to  represent  the  creditors  is  therefore,  strictly,  a  law  of 
remedy,  and  upon  no  sound  principle  can  be  permitted  to 
operate  beyond  the  territory  subject  to  that  law. 

In  coming  to  the  conclusion  that  a  foreign  assignee  in 
bankruptcy  or  insolvency  cannot  so  far  represent  creditors, 
as  to  avoid  a  transfer  good  as  against  the  insolvent  and 
his  representatives,  but  invalid  as  against  creditors  by  the 
law  of  the  place  where  the  transfer  was  made  and  the 
property  situated,  I  should  have  felt  very  little  difficulty,  if 
it  were  not  for  the  decision  of  a  highly  respectable  Court, 
in  the  case  of  Bboper  v.  Tuckermanj  3  Sandf.  R.  311. 
It  was  there  decided  that  assignees,  appointed  under  the 
laws  of  Massachusetts,  as  the  plaintiff  in  this  case  was, 
might  maintain  a  bill  to  set  aside  a  conveyance  made  by 
the  insolvents,  and  good  as  against  them,  but  invalid  as 
against  creditors  by  the  law  of  New  York.  The  distinc- 
tion relied  on  by  the  Court,  to  take  the  case  out  of  the 
operation  of  previous  decisions  in  the  courts  of  that  State, 
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was,  that  the  debtors  were  deemed  to  be  insolvent,  and 
their  property  went  into  the  custody  of  the  law,  and 
assignees  were  appointed  in  consequence  of  a  petition 
voluntarily  filed  by  themselved.  That  there  is  any  real 
difference,  in  point  of  legal  principle,  between  filing  a 
petition  and  doing  any  other  act  of  bankmptcy,  to  which 
the  law  has  attached  the  same  consequences,  it  does  not 
seem  to  me  easy  to  perceive.  It  has  already  been  stated 
Ijiat  the  English  doctrine  is,  that  the  act  of  bankmptcy 
being  voluntary,  the  property  of  the  bankrupt  must  be 
deemed  to  pass  to  the  assignee  with  the  consent  of  the 
bankrupt  But  however  this  may  be,  the  bankrupt's  con- 
sent can  be  of  no  importance  except  in  connection  with 
his  jus  disponendi,  and  as  affecting  the  title  which  he  is 
presumed  to,  or  does,  create.  His  act,  whether  really  volun- 
tary, or  only  presumed  to  be  so,  can  affect  no  title  good  as 
against  himself,  nor  create  rights  in  creditors,  nor  confer 
upon  a  third  person  power  to  represent  them.  And,  there- 
fore, I  am  unable  to  perceive  the  soundness  of  this  dis- 
tinction, or  to  concur  in  the  opinion  which  seems  to  rest 
upon  it 

While,  therefore,  I  am  not  prepared  to  hold  that  it  is 
definitively  settled  by  the  Supreme  Court  of  the  United 
States  that  a  foreign  bankrupt  or  insolvent  law  can  have 
no  extraterritorial  operation  upon  property,  I  am  of  opinion 
that  the  plaintiff  in  this  case,  merely  as  the  representative 
of  creditors,  has  no  title,  in  Rhode  Island,  to  property 
there*,  of  which  the  insolvent,  before  filing  his  petition, 
made  a  transfer,  good  as  agaii)st  himself,  and  ipvalid  as 
against  creditors,  by  the  statute  law  of  that  State. 

The  motion  for  a  new  trial  is  overruled,  and  there  must 
be  judgment  on  the  verdict 

Belton^  pro  se. 

Jenckesj  for  defendant 
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Edward  J.   Mallett   et  al.  vs.   Samuel   Dexter,  Ad- 
ministrator OF  James  Fenner. 

When  an  administrator  is  in  the  process  of  accounting  before  a  Probate  Court} 
he  cannot  be  compelled  to  account  in  this  Conrt,  by  a  bill  in  eqmty. 

The  Circait  Conrt  has  concurrent  jurisdiction  with  the  Probate  Court,  to  decree 
an  account  in  favor  of  distributees. 

When  two  courts  have  concurrent  jurisdiction,  the  one  which  first  has  posses- 
sion of  the  subject  must  adjudicate ;  and  neither  of  the  parties  can  be  forced 
into  another  court. 

An  account  of  an  administrator,  though  settled  by  a  judicial  decree  of  a  court 
of  competent  jurisdiction,  may  be  opened  for  fraud. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion 
of  the  Court,  which  was  delivered  by 

Curtis,  J.  This  is  a  bill  in  equity,  filed  by  the  next  of 
kin  and  distributees,  according  to  the  law  of  Rhode  Island, 
against  the  defendant,  as  administrator  of  the  intestate 
estate  of  the  late  James  Fenner.  The  cause  came  on  to 
be  heard  on  the  pleadings  and  evidence ;  and  it  appears 
that  the  scope  of  the  bill  is,  to  open  certain  administration 
accounts  which  have  been  settled  in  the  Probate  Conrt, 
upon  the  ground  of  fraud,  and  also  to  require  an  account 
of  the  residue  of  the  administration  not  embraced  in  those 
settled  accounts. 

These  are  distinct  subjects,  and  must  be  separately 
considered.  And  first,  as  to  so  much  of  the  bill  as 
seeks  for  an  account  of  the  residue  of  the  defendants 
administration  not  embraced  in  the  settled  accounts.  It 
appears  that  this  bill  was  filed  on  the  twenty-third  day  of 
September,  1850,  and  that  in  the  month  of  August  pie- 
ceding,  the  defendant  had  filed  an  account  in  the  Muni- 
cipal Court  for  the  City  of  Providence,  which,  by  the  law 
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of  Rhode  Island,  has  jurisdiction  of  the  probate  of  wills, 
the  grant  of  administrations,  and  the  accounts  of  executors 
and  administrators;  and  that  all  persons  interested,  in- 
cluding the  complainants,  had  been  cited  to  appear  and 
object  to  the  said  account,  if  they  saw  fit,  on  the  twenty-^ 
fourth  day  of  September,  the  next  day  after  the  bill  was 
filed. 

That  the  State  Court  thus  had  possession  of  the  sub- 
ject-matter, and  complete  jurisdiction  over  it,  cannot  be 
doubted.  It  is  certainly  competent  for  each  State,  under 
whose  laws  administration  is  taken,  to  confer  on  either  of 
its  tribunals,  jurisdiction  over  the  accounts  of  administra- 
tors, and  to  provide  for  their  being  rendered,  stated,  and 
settled,  judicially,  in  any  court  of  the  State.  Vang'hn  et  oL 
V.  Narthup  et  oL^  15  Peters,  1.  The  law  of  Rhode  Island 
made  it  the  duty  of  the  defendant  to  render  the  accounts 
of  his  administration  to  the  Municipal  Court;  and  when 
be  had  rendered  an  account  there,  and  that  court  had  cited 
the  complainants  to  appear,  not  merely  the  items  of  that 
account,  but  every  thing  which  ought  justly  to  be  included 
in  it,  and  consequently  the  whole  unsettled  residue  of  the 
administration,  so  far  as  it  was  then  a  subject  of  account, 
was  regularly  pending  for  judicial  examination  and  settle- 
ment before  that  court. 

It  is  true,  this  Court,  as  a  Court  of  Equity,  has  a  con- 
current jurisdiction  over  the  accounts  of  executors  and 
administratoi]s,  in  behalf  of  distributees  as  well  as  credit- 
ors, as  was  held  by  Mr.  Justice  Story  in  Pratt  v.  Northam^ 
5  Mason,  95.  But  no  principle  is  better  settled,  than  that 
in  all  cases  of  concurrent  jurisdiction,  the  court  which  first 
has  possession  of  the  subject  must  adjudicate  upon  it 
Smiih  V.  Mclver,  9  Wheat  582;  Wallace  v.  Mc  Connelly  13 
Peters,  136 ;  Shelby  v.  Bacon^  10  How.  56.  And  neither 
of  the  parties  can  be  forced  into  another  concurrent  juris- 
diction. 
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It  follows,  that  the  concurrent  jurisdiction  of  this  Court 
cannot  be  exercised  upon  this  bill,  in  respect  to  the  unset- 
tled residue  of  this  administration,  because  that  subject- 
matter  was  regularly  pending  between  the  same  parties, 
before  another  tribunal,  when  this  bill  was  filed. 

It  is  true  that  the  complainants,  some  of  whom  are 
aliens,  and  others  citizens  of  States  other  than  Rhode 
Island,  are  thus  deprived  of  their  resort  to  the  jurisdiction 
of  this  Court ;  but  so  would  all  such  persons  have  been, 
when  sued  in  a  State  Court,  had  not  the  judiciary  act 
enabled  them  to  remove  suits  from  the  State  Courts  to  the 
Circuit  Courts  of  the  United  States ;  and  that  provision 
does  not  include  proceedings  of  this  character.. 

The  case  of  Shelby  v.  Bacon  et  aL^  10  How.  56,  on  ex- 
amination, will  be  found  consistent  with  the  result  at 
which  I  have  arrived.  In  that  case,  the  complainant  hJeid 
a  clear  right  to  come  into  a  court  of  the  United  States,  to 
establish  his  claim  as  a  creditor,  and  to  compel  the  trus- 
tees to  pay  to  him  his  distributive  share  of  the  assets  of 
the  bank.  The  State  Court  had  not  obtained  jurisdiction 
over  either  of  these  subjects ;  but  the  Court  do  not  decide, 
that  if  the  plea  had  contained  proper  averments  to  show 
the  State  Court  in  possession  of  jurisdiction  over  the 
subject-matter  of  the  accounts  of  the  trustees,  with  au- 
thority to  act  in  rem^  the  complainant  could  compel  the 
trustees  to  come  into  another  jurisdiction  to  settle  the 
same  accounts.  Besides,  whatever  may  be  the  effect  of 
that  particular  statute  of  Pennsylvania  respecting  the 
accounts  of  assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  I  should  feel  great  difficulty  in 
holding,  that  an  administrator,  who  has  filed  his  account 
in  the  proper  State  Court,  pursuant  to  the  laws  from 
which  he  derives  his  authority,  and  in  compliance  with  his 
official  bond,  can  be  drawn  away  to  another  jurisdiction. 
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and  proceed  to  settle  the  same  account  there.    In  Vaughn 
et  oL  Y.  Northup  et  al,^  15  Peters,  1,  the  Supreme  Court 
say,  the  administrator  is  exclusively  bound  to  account  for 
all  the  assets  he  receives,  under  and  by  virtue  of  his  ad- 
ministration, to  the  proper  tribunals  of  the  government 
under  which  he  derives  his  authority.     And  although  I  do 
not  understand  the  Court  to  mean  to  exclude  altogether 
the  jurisdiction  of  the  courts  of  the  United  States,  but 
only  the  jurisdiction  of  the  courts  of  other  States,  yet  their 
language  expresses  strongly  the  capacity  of  the  appropriate 
State  tribunal  to  possess  and  exercise  jurisdiction  over  this 
particular  subject-matter,  and  shows  the  irregularity  of 
attempting  to  withdraw  it  from  that  jurisdiction,  when  it 
has  once  passed  under  it.     If  an  administrator  neglects  or 
refuses  to  account,  I  should  hold  him  to  do  so  upon  a  bill 
in  equity  in  behalf  of  distributees,  being  aliens,  or  citizens 
of  another  State.    But  if  he  is  in  the  process  of  account- 
ing, before  the  appropriate  tribunal,  having  the  parties 
before  it,  I  am  of  opinion  this  Court  should  not  compel 
him  also  to  account  here. 

The  other  branch  of  the  case  is  that  part  of  the  bill 
which  seeks  to  open  settled  accounts,  on  the  ground  of 

fraud. 

The  only  subject  necessary  to  be  examined  under  this 
head,  is  the  charge  contained  in  the  amended  bill  concern- 
ing the  money  paid  to  Burrington  Anthony.  The  other 
matters  stated  in  the  bill  are  either  not  alleged  to  be  fraud- 
ulent, but  only  as  false  charges  and  credits,  or  the  proof  is 
entirely  insufficient  to  support  the  allegation  of  fraud, 
which,  wherever  it  is  made  in  those  instances,  is  met  and 
denied  by  the  answer.  ^ 

The  charge  respecting  the  money  paid  to  Anthony  is, 
in  substance,  that  the  estate  was  indebted  to  him,  as 
assignee  of  an  insolvent  debtor,  in  the  sum  of  nine  hun- 
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dred  and  thirty-one  dollars  and  fifty  cents ;  and  that  the 
defendant  agreed  with  Anthony  to  pay  him  eight  hundred 
dollars,  and  take  his  receipt  for  the  whole  debt,  for  the  pur- 
pose of  charging  the  estate  as  if  he  had  paid  the  whole, 
Anthony  agreeing  to  keep  it  secret.  That  the  receipt  was 
accordingly  given  ;  and  upon  that,  as  a  voucher,  supported 
by  the  defendant's  oath,  the  whole  sum  was  allowed  to 
the  defendant,  in  an  account  settled  by  him  in  the  Muni- 
cipal Court^  March  13,  1848,  the  complainants  being  then 
ignorant  of  the  facts. 

The  first  question  is,  whether  this  matter  also  was  not 
pending  before  the  Municipal  Court  when  this  amendment 
was  made  to  the  bill,  on  March  34,  1851.  It  does  not 
appear  that  at  that  time  any  administration  account  was 
pending  before  the  court ;  though  one  was  filed  on  May  9, 
1851.  And  if  there  had  been  an  account  then  pending,  a 
charge  of  fraud  in  a  previous  account,  with  a  view  to 
obtain  a  decree  to  open  it,  is  so  far  a  distinct  subject-mat- 
ter, that  I  should  hesitate  to  say  it  was  before  the  Muni- 
cipal Court,  and  within  its  jurisdiction,  because  it  had  an- 
other account  pending  before  it.  It  has  been  argued,  that 
the  Municipal  Court  has  not  jurisdiction  to  open  a  settled 
account  on  the  ground  of  firaud,  because  the  statute  law  of 
Rhode  Island  (Digest,  p.  247,  sec.  31,)  contains  a  provision, 
that  '*  the  settlement  of  the  accounts  of  any  executor,  ad- 
ministrator, or  guardian,  by  the  Court  of  Probate,  or  in 
case  of  appeal  by  the  Supreme  Court,  shall  be  final  and 
conclusive  on  all  parties  concerned  therein,  and  shall  not 
be  subject  to  reexamination  in  any  way  or  manner  what- 
soever." 

But  in  Northam  et  aL  v.  Pratt  et  aLj  5  Mason  95,  Mr.  Jus- 
tice Story  had  under  consideration  this  same  statute,  and 
decided  that  it  was  not  intended  to  give  validity  to  the  set- 
tlement of  an  account  obtained  by  fraud.  Such  a  settlement 
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is  a  nullity,  and  there  would  seem  to  be  no  reason  why  a 
Court  of  Probate  should  not  treat  it  so,  and  cite  the  adoii- 
nistator  to  settle  anew.  In  Massachusetts,  at  a  time  when, 
though  there  was  no  positive  provision  of  statute  law, 
there  was  the  principle  which  makes  a  judicial  decree 
final,  it  was  repeatedly  decided,  that  the  settlement,  even 
of  a  fined  probate  account,  could  be  opened  by  a  Court  of 
Probate  for  fraud ;  and  that  a  Court  of  Equity  would  not 
interpose.  Jetmison  v.  Hapgood^  7  Pick.  7 ;  Davis  v.  CoW' 
din,  20  Pick.  510. 

I  do  not  proceed,  therefore,  on  the  ground  that  the 
Municipal  Court  has  not  jarisdiction  to  open  a  settled 
account  for  fraud,  but  upon  the  other  ground,  that,  when 
the  amended  biU  was  filed,  it  was  not  in  possession  of  the 
subject-matter;  and  that  this  Court,  having  concurrent 
jurisdiction,  and  having  been  appealed  to,  must  adjudi- 
cate. And  this  compels  me  to  examine  the  merits  of  this 
charge. 

It  is  certainly  a  very  grave  one,  being  nothing  less  than 
a  charge  of  a  conspiracy  to  cheat  the  estate,  by  the  pro- 
duction of  a  false  voucher,  and  the  execution  of  that  design 
by  means  of  perjury. 

The  answer  of  the  defendant  to  this  charge  is  as  fol- 
lows:— 

'^  And  this  defendant,  further  answering,  saith,  that  the 
amount  due  from  Estate  to  said  Anthony,  amounted,  with 
^he  interest,  to  the  sum  of  $931.50,  in  April,  1848 ;  that 
**the  consideration  in  the  deed,  drawn  by  said  Potter,  was 
$900,  conveying  said  building  to  said  heirs,  and  was  dated 
on  the  5th  day  of  April,  1£48. 

^  That  by  an  examination  of  the  defendant's  personal 
cash  books,  that  on  the  10th  day  of  said  April,  in  the  pre- 
sence of  said  Anthony,  and  for  the  purpose  of  paying  him 
said  sum  of  $931.50,  he  obtained  a  check  from  his  agent 
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for  $1,000;  that,  on  the  15th  of  April,  afterwards,  be 
received  an  instrument  of  writing,  signed  by  the  heirs, 
authorizing  the  payment  thereof;  and  on  the  Slst  of  said 
April,  he  procures  the  receipt  of  said  Anthony,  wherein 
and  whereby  he  acknowledges  himself  to  have  received 
$931.50,  in  conformity  with  said  instrument  of  writing, 
and  on  the  same  day  charged  by  the  administrator,  in  bis 
account  with  the  estate.  And  this  defendant  further  an- 
swering saith,  that  at  the  time  said  Anthony  applied  to 
him  to  pay  said  sum  of  money,  he  offered  to  make  a  dis- 
count, if  this  defendant  would  advance  him  the  money 
out  of  his  own  private  funds,  which  this  defendant  refused 
to  receive,  and  told  him  if  he  paid  him  any  thing,  be 
would  pay  him  his  whole  debt. 

<<  And  this  defendant  verily  believes  that  he  did  pay  said 
Anthony  the  sum  of  $931.50,  and  not  $800  only,  as  the 
plaintifTs^allege  in  their  said  bill  of  complaint;  and  that 
said  Anthony's  receipt  is  a  true,  and  not  a  false,  receipt 

'^  And  this  defendant  further  answering  saith,  that  he 
was  induced  to  pay  said  Anthony,  out  of  his  private 
funds,  because  his  wife  was  owner  of  one  half  the  pro- 
perty, and  owed  half  the  debt,  and  he  did  not  wish  to  be 
further  importuned  by  said  Anthony." 

It  was  stated,  in  argument,  that  this  answer  was  drawn 
by  the  defendant  himself,  without  the  aid  of  counsel.  Its 
structure  and  style  render  this  highly  probable.  It  is  cer- 
tainly less  direct,  pointed,  and  explicit,  in  responding  to 
this  charge,  than  might  reasonably  have  been  expected.' 
In  answering  as  to  accounts,  dates  and  the  like,  belief  is 
ordinarily  sufficient;  (1  Vernon,  170;  4  Beav.  41,)  but  in 
answering  a  charge  of  meditated  fraud,  to  be  effected  by 
a  false  voucher,  supported  by  perjury,  belief  that  the  sum 
shown  by  the  voucher  was  paid,  is,  to  say  the  least,  a 
feeble  response.     I  do  not  allow  the  suggestion,  that  the 
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defendant  drew  his  own  answer,  to  have  any  weight  It 
-would  be  dangerous  to  permit  it  to  operate  at  all,  to  ex- 
cuse any  want  of  directness  in  meeting  a  charge  of  fraud. 
If  parties,  either  from  false  economy  or  self-conceit,  choose 
to  undertake  what  they  cannot  perform,  in  a  court  of  jas- 
tice,  they  must  suffer  the  consequences.  If  they  act  for 
themselves,  instead  of  employing  others,  in  order  to  find 
shelter  for  any  obliquity  under  the  allowance  for  their 
short-comings,  which  they  presume  upon,  they  will  be 
likely  to  be  disappointed.  I  take  this  answer  as  it  stands ; 
and  I  do  not  hesitate  to  say,  that  if  it  was  met  by  one 
witness,  whose  testimony  was  open  to  no  exception,  I 
should  hold  the  charge  proved.  But  the  difficulty  in  the 
complainant's  case  is,  that  his  witness  comes  to  testify  to 
his  own  turpitude.  He  says,  in  substance,  that  he  was 
an  accomplice  in  a  conspiracy  to  cheat  the  estate.  An 
agreement  with  a  trustee,  to  receive  a  less  sum  for  a 
greater,  and  give  a  receipt  for  the  greater  sum,  in  order  to 
have  it  used  as  a  voucher  that  such  greater  sum  was  paid, 
accompanied  by  an  express  promise  to  keep  the  real  trans- 
action secret,  is  a  matter  which  no  man  can  testify  to, 
without  seriously  impairing  his  credit  as  a  witness.  He 
may  tell  the  truth ;  but  we  have  not  such  security  in  his 
doing  so,  as  to  render  it  fit  to  rest  a  judicial  decree  on  his 
evidence  alone.  There  is  no  rule  of  law  which  forbids 
the  Court  to  credit  the  testimony  of  a  particeps  criminis; 
but  prudence  and  sound  reason  dictate  great  caution  in 
weighing  such  evidence,  and,  in  my  judgment,  it  is  not 
sufficient  to  prove  a  charge  like  this.  For,  whatever  may 
be  said  of  the  want  of  explicitness  and  force  in  the  an- 
swer, it  does  declare  the  defendant's  belief  that  he  paid  the 
whole  sum  due,  a  belief  which  it  would  seem  he  could  not 
entertain  if  he  had  been  guilty  of  this  fraud.  And  it  is 
not  to  be  lost  sight  of,  that  the  bill  itself  charges  that  this 
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item  was  allowed  by  the  Court,  on  the  productioa  of  the 
voucher,  supported  by  the  oath  of  the  defendant. 

Considering  that  this  is  an  attempt  to  open  an  account 
settled  by  a  judicial  decree,  after  notice  to  all  parties ;  that 
the  account  was  supported  by  the  oath  of  the  administra- 
tor; that  the  answer  declares  the  defendant's  belief  that 
he  paid  the  whole  sum  ;  that  the  witness  comes  to  testify 
against  his  own  receipt,  in  writing,  given  at  the  time ;  and 
by  his  testimony  shows,  that  if  there  was  a  fraud,  he  so 
far  participated  in  it,  that  the  Court  cannot  know  how  far 
to  rely  upon  him,  I  am  of  opmion  the  charge  is  not  made 
out,  so  as  to  induce  tl^* Court  to  open  the  account;  and 
the  bill  must,  therefore,  be  dismissed,  with  costs.  But  I 
think  it  proper,  under  the  circumstances,  that  this  should 
be  without  prejudice,  except  as  to  the  particular  charges  of 
fraud  here  adjudicated  on.  As  to  all  items  not  adjudicated 
upon,  specifically,  in  some  former  account,  this  remedy 
will  be  complete,  and  ought  to  remain  open  to  the  com- 
plainants.  And  as  to  any  other  matter  embraced  in  this 
bill,  and  not  adjudicated  on,  the  complainants  should  be 
left  at  liberty  to  proceed,  i|i.  thait  tribunal,  br  elsewhere,  as 
they  may  be  advisedi  «  ^    "  ' 

Carpenter  and  Jenckes^  for  complainants. 

Ames^  for  defendant 


In  the  Matter  of  Jqh*  T.  Pitman,  the  Clerk  of  the 

r 

Court. 

/ 

An  application  to  the  Court  to  compel  one  of  its  officers  to  pay  over.attfiey 
due  from  him  in  his  official  capacity,  is  a  proceeding  as  for  a  contempt,  and 
the  Conrt  has  jurisdiction  under  the  act  of  Congress  of  March  2)' 1 831. 

In  such  a  proceeding  the  sworn  answer^  of  the  officer  are  evidence  in  his  favor. 

BuRRtNGTON  Anthony,  lately  Marshal  of  the  United 
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States  for  the  district  of  Rhode  Island,  filed  his  petition, 
stating  that,  as  Marshal,  he  received  from  the  treasury  of 
the    United  States,  and  paid  to  the  Clerk  of  this  Conrt, 
large  sums  of  money,  from  time  to  time  claimed  by  him 
for  fees  due  to  him  from  the  United  States ;  that  subse- 
quently, on  a  settlement  of  his  accounts  with  the  treasury, 
various  items  of  the  Clerk's  accounts,  which  had  been  thus 
paid,  were  disallowed,  and  the  petitioner  has  thus  overpaid 
to  the  Clerk,  the  sum  of  twenty-five  hundred  dollars.     He 
prays  for  an  order  to  show  cause,  and  the  appointment  of 
a  Master  to  audit  the  account,  and  for  an  order  on  the 
Clerk  to  repay  what  may  be  found  due. 

The  answer  of  the  Clerk  admits  that  he  rendered  to  the 
petitioner  charges  against  the  United  States,  which,  on 
being  audited  at  the  Treasury  Department,  were  disallowed, 
amounting  to  the  sum  of  twenty-two  hundred  and  ninety- 
three  ^  dollars.  But  he  denies  that  he  had  received  from 
the  Marshal  any  money  on  account  of  those  charges.  He 
^states  that  he  received  from  the  Marshal  certain  memo- 
randum checks,  amounting  to  the  sum  of  $4,424.92,  on 
account  of  the  bills  of  cost,  which  embraced  the  rejected 
items ;  that  from  time  to  time  the  Marshal  paid  various 
sums  on  account  of  these  checks,  amounting  in  all  to 
$2,100,  and  leaving  due  thereon  the  sum  of  $2,324.92, 
which  exceeds  the  amount  of  the  items  disallowed.  He 
annexes  copies  of  these  checks,  and  states  that  the  origin- 
als have  been  lost  since  the  filing  of  the  Marshal's  peti- 
tion. 

An  order  of  reference  to  a  Master  to  audit  the  accounts 
was  made  by  the  late  Mr.  Justice  Woodbury,  and  the 
Master  having  reported,  the  matter  came  on  to  be  heard 
upon  exceptions  to  the  report.  The  other  material  facts 
will  appear  in  the  opinion  of  the  Court,  which  was  de- 
livered by 

Curtis,  J.     The  first  exception  is  "  because  the  Master 
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has  assumed  that  the  terms  of  bis  commission  confer  on 
him  no  authority,  to  go  into  the  private  personsd  affiurs  of 
the  parties,  but  must  be  confined  to  accounts  between 
them,  arising  from  their  official  capacities  as  officers  of  the 
court." 

This  exception  must  be  overruled.  Not  only  the  terms 
of  the  order  of  reference,  but  the  nature  of  the  proceeding, 
required  the  Master  to  limit  his  action  to  accounts  growing 
out  of  the  official  relations  and  conduct  of  the  parties, 
as  will  be  more  fully  stated  in  disposing  of  another  ex- 
ception. 

The  second  exception  is :  <'  Because  the  Master  deter- 
mined, there  was  not  sufficient  evidence  of  the  existence 
and  making  of  the  checks  in  question,  upon  which  to 
found  a  right  to  introduce  secondary  evidence  of  their  loss 
and  their  contents." 

Some  evidence  of  the  existence  and  loss  of  these  checks 
was  necessary  to  be  given  to  obtain  a  right  to  offer  second- 
ary evidence  of  their  contents.  But,  with  the  exception  of 
the  one  for  forty-three  dollars,  the  instruments  are  not 
negotiable,  being  payable  on  a  contingency  which  affects 
both  the  time  and  the  amount.  Bayley  on  Bills,  1. 
They  are  writings  of  such  a  character  as  to  be  likely  to 
remain  in  the  personal  custody  of  the  Clerk,  and  the  loss 
of  which,  therefore,  wonld  not  probably  be  within  the 
knowledge  of  any  third  person.  His  affidavit,  therefore, 
of  their  loss  would  be  sufficient,  uncontrolled,  to  prove 
their  loss,  if  it  were  a  trial  at  law ;  and  though,  on  such  a 
trial,  some  evidence  must  be  given  to  the  Court  of  the 
existence  of  the  instrument,  before  secondary  evidence  is 
offered  to  the  jury  of  its  contents,  yet  on  a  hearing  by  a 
Master,  this  is  wholly  unnecessary,  because  all  the  evidence 
is  offered  to  him,  and  if  the  secondary  evidence  proves  the 
contents,  it  necessarily  proves  the  existence  of  the  instru- 
ment    In  this  case  the  Master  did  receive  and  consider 
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the  secondary  evidence,  and  has  reported  that  there  was 
not  sufficient  evidence  of  the  existence  of  loss  of  checks, 
to  found  a  right  to  introduce  secondary  evidence  of  their 
contents.  If  I  considered  the  evidence  clearly  insufficient 
to  prove  the  contents  of  the  checks,  I  might  not  deem  it 
necessary  to  order  the  report  to  be  recommitted,  on  account 
of  an  erroneous  ruling  respecting  the  admissibility  of  this 
evidence ;  but,  considering  the  nature  of  this  proceeding, 
and  the  evidence  which  was  before  the  Master,  I  am  of 
opinion,  that  he  has  fallen  into  an  error  which  affects  the 
substantial  rights  of  the  respondent. 

The  Master  did  not  treat  the  answer  of  the  Clerk  as 
evidence.  This  was  erroneous,  as  will  plainly  appear 
when  we  consider  what  this  proceeding  is.  It  is  an  appli- 
cation to  the  Court  to  exercise  its  summary  jurisdiction 
over  its  own  officers,  to  restrain  one  of  them  from  doing  a 
wrong  in  his  official  capacity.  Such  a  wrong  is  considered 
to  be  a  contempt  of  Court,  and  the  Court  has  power  to 
proceed  against  and  punish  for  it.  This  jurisdiction  is 
expressly  saved  to  the  Courts  of  the  United  States  by  the 
Act  of  Congress  of  March  5, 1831,  (4  Stat  at  Large,  487,) 
which  provides,  that  the  power  of  the  several  Courts  of 
the  United  States  to  issue  attachments  and  inflict  sum- 
mary punishments  for  contempts  of  court,  shall  not  be 
construed  to  extend  to  any  cases,  except  (among  others) 
the  misbehavior  of  any  of  the  officers  of  the  said  courts  in 
their  official  transactions.  It  is  in  the  nature  of  a  criminal 
proceeding,  and  though  often  resorted  to  for  the  protection 
and  enforcement  of  private  rights,  such  as  the  payment  of 
money  improperly  withheld  from  suitors  by  officers  of  the 
court,  and  the  like,  and  though  its  modes  of  proceeding 
may  be  somewhat  varied  when  the  object  is  to  afford  a 
summary  remedy  for  the  violation  of  a  private  right ;  yet 
the  character  of  the  proceeding  should  not  be  lost  sight  of, 
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and  especially  it  should  not  be  so  varied  as  to  deprive  the 
party  proceeded  against  of  any  substantial  right 

Now  one  of  the  most  important  privileges  accorded  by 
the  law  to  one  proceeded  against  as  for  a  contempt,  is  the 
right  to  purge  himself,  if  he  can,  by  his  own  oath.  So 
rigid  is  the  common  law  as  to  this,  that  it  does  not  allo^w 
the  sworn  answers  of  the  respondent  to  be  controverted, 
as  to  matter  of  fact,  by  any  other  evidence.  United  States 
V.  DodgCj  2  Gall.  313.  '<  If  the  party  can  clear  himself 
upon  oath  he  is  discharged."    4  Bl.  Com.  286,  287. 

Whether  this  rigid  rule  would  be  applied  to  that  class  of 
these  cases  which  Blackstone  (4  Com.  285)  says,  ^  is  to 
be  looked  on  rather  as  a  civil  execution  for  the  benefit  of 
the  injured  party,"  it  is  not  necessary  here  to  decide.  There 
are  certainly  precedents  for  the  introduction  of  other  kinds 
of  proof.  Eilpatric  v.  Van  Diver^  2  Rep.  Con.  Ct  341 ; 
Summers  v.  Catdwellj  2  Nott  &  McCord,  341 ;  Taylor  v. 
Ebwren^  1  McCord,  418 ;  Daniel  v.  Capers^  4  McCord,  237 ; 
United  Slates  v.  Mann^  2  Brock  9 ;  l%e  Justices  v.  Bivins^ 
6  Georgia  R.  575. 

The  order  of  reference  in  this  case  must  have  been 
made  by  my  learned  predecessor  upon  the  footing  that 
•  evidence  deliors  the  answer  was  admissible,  and  I  feel  no 
disposition  to  disturb  this  order,  even  if  there  was  any  ap- 
plication by  either  party  to  do  so,  which  there  is  not.  But 
I  cannot  doubt  that  at  every  stage  of  these  proceedings 
the  Clerk  has  a  right  to  rely  on  his  sworn  answers,  so  far 
as  they  are  responsive  to  the  charges  made  by  the  late 
Marshal,  in  his  application  to  the  Court. 

Now  what  relates  to  these  writings,  called  memorandum 
checks,  is  directly  responsive.  The  late  Marshal  alleges 
that  he  paid  the  Clerk  moneys,  on  account  of  claims  for 
fees  which  were  afterwards  disallowed  at  the  treasury. 
The  Clerk  denies  that  he  paid  him  moneys ;  he  says  he 
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gave  him  only  his  written  promises  to  pay,  which,  so  far 
as  respects  these  disallowed  claims,  he  has  not  paid. 

It  is  argned  that  the  Clerk,  having  receipted  his  own 
bills,  as  if  the  Marshal  had  paid  them  in  money,  for  the 
very  purpose  of  enabling  the  latter  to  obtain  payment  from 
the  government,  is  estopped  to  deny  that  he  did  receive  the 
money ;  and  so  he  is,  as  between  himself  and  the  United 
States ;  bat  this  does  not  render  the  Clerk  liable  to  be 
proceeded  against  as  for  a  contempt,  in  not  repaying  to 
the  late  Marshal,  what  he  never  received  from  him. 

It  is  also  argned  that  as  the  Clerk  chose  to  take  the 
Marshal's  private  promises  in  payment,  he  thereby  closed 
the  official  transactions,  and.  that  these  memorandums  are 
private  claims  by  Mr.  Pitman  on  Mr.  Anthony,  and  cannot 
be  brought  into  the  account  by  way  of  offset  But  this 
view  is  more  ingenious  than  sound.  Mere  promises,  with 
one  exception,  are  not  negotiable.  When  the  whole  trans- 
action is  understood,  they  amount,  in  effect,  only  to  ac- 
knowledgments by  the  Marshal,  that  he  had  not  paid  the 
sums  receipted  for,  but  still  remained  accountable  to  the 
Clerk,  for  so  much  as  he  should  obtain  from  the  treasury 
upon  his  bills,  to  the  extent  mentioned  in  these  memo- 
randums. They  are  not  to  be  allowed  in  offset,  but  as 
evidence  that  the  obligation  of  the  late  Marshal  that  he 
had  paid,  in  money,  the  Clerk's  bills,  is  not  true.  For  this 
purpose,  if  produced,  they  would  be  competent  and  admis- 
sible, and  their  loss  being  shown  by  the  oath  of  the  Clerk, 
secondary  evidence  of  their  existence  and  contents  is  to  be 
received.  This  evidence,  so  far  as  it  was  exhibited  to  the 
Master,  consists  first,  in  the  answer  of  the  Clerk,  together 
with  his  book  of  original  entries ;  and  second,  in  the  testi- 
mony of  Mr.  Jackson,  the  present  Marshal.  I  do  not  pro- 
pose to  examine  this  evidence,  because  I  think  it  proper, 
that  the  account  should  be  recommitted.    It  is  said  that 
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all  the  evidence  was  not  laid  before  the  Master.  This  is 
the  fault  of  the  party,  and  affords  no  ground  of  action  by 
the  Court ;  but  inasmuch  as  the  Master  committed  an 
error  in  not  treating  the  answer  of  the  respondent  as  evi- 
dence, and  in  ruling  that,  upon  the  case  made,  secondary 
evidence  was  not  admissible,  I  shall  send  the  matter  to 
him  again,  to  be  proceeded  with  in  conformity  with  this 
opinion. 

In  drawing  up  the  order  to  recommit,  I  think  a  clause 
should  be  inserted,  empowering  the  Master  to  examine  the 
Clerk  upon  interrogatories,  upon  the  application  of  the 
petitioner.  Regularly  this  should  have  been  done,  in  the 
first  instance,  under  the  direction  of  the  Court ;  but  it  took 
a  different  course,  I  suppose,  by  consent,  and  went  to  the 
Master,  as  already  stated.  I  am  unwilling  to  interfere  with 
the  order  which  was  entered  ;  and  therefore,  unless  some 
objection  is  made,  let  such  a  clause  be  inserted  in  the  order 
of  recommitment  If'  either  party  does  object,  and  the 
petitioner  desires  to  examine  the  Clerk  on  interrogatories, 
let  them  be  prepared  and  exhibited  to  the  Clerk,  and  if  not 
objected  to,  answered  here,  and  if  objected  to,  the  Court 
will  settle  them.  The  interposition  of  a  Master,  in  a  case 
like  this,  though  convenient,  and  when  consented  to,  pro- 
per, is  not  strictly  regular,  and  must  not  be  drawn  into  a 
precedent. 

Something  was  said  at  the  argument  respecting  the 
danger  to  which  the  petitioner  might  be  exposed,  in  case 
these  promises  came  into  the  hands  of  a  third  person 
for  value.  Not  being  negotiable,  with  one  exception,  there 
can  be  no  such  danger,  and  in  respect  to  the  small  note, 
which  is  negotiable,  a  bond,  with  surety,  can  be  filed  here- 
after to  protect  the  petitioner,  in  conformity  with  a  prac^ 
tice  now  well  settled  even  in  courts  of  law. 

This  disposes  of  all  the  important  exceptions.     Those 
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which  allege  some  small  errors  of  computation  can  be 
examined  by  the  master  when  he  reconsiders  his  report. 

JenckeSi  for  petitioner. 

Joseph  &  PUmanj  for  respondent. 


Sylvanus  Holbrook  et  aL  vs.  The  American  Insurance 

Company. 

ConBtraction  of  daoses  in  fire  policy  respecting  snbseqaent  insurance,  and 
termination  of  interest.  * 

Meaning  of  the  word  assigns, 

A  conTejance,  which  eqaity  will  treat  as  a  mortgage,  does  not  terminate  the 
interest  of  the  assured. 

Inaoianoe,  made  by  a  mortgagee  at  the  expense  of  the  mortgagor,  is  subse- 
quent insurance  by  the  mortgagor. 

This  was  an  action  on  a  policy  of  insurance  against 
fire,  underwritten  by  the  defendants  in  the  sum  of  seventy- 
five  hundred  dollars,  on  movable  machinery,  and  stock  in 
a  cotton-mill.  The  destruction  of  the  property  by  fire 
being  admitted,  and  the  preliminary  proof  of  loss  required 
by  the  policy  having  been  proved,  the  defence  turned  on 
two  clauses  in  the  policy ;  which  were  in  the  following 
words :  ''And  if  the  said  insured,  or  their  assigns,  shall 
hereafter  make  any  other  insurance  on  the  same  property, 
and  shall  not  forthwith  give  notice  thereof  to  this  corpora- 
tion, and  have  the  same  indorsed  on  this  instrument,  or 
otherwise  acknowledged  by  them  in  writing,  this  policy 
shall  cease,  and  be  of  no  further  effect"  ..."  The  interest 
of  the  assured,  in  this  policy,  is  not  assignable,  unless  by 
consent  of  this  corporation,  manifested  in  writing,  and  in 
case  of  any  transfer  or  termination  of  the  interest  of  the 
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insured  in  this  policy,  either  by  sale,  or  otherwise,  without 
such  consent,  this  policy  shall,  from  thenceforth,  be  void 
and  of  no  effect.'' 

It  appeared  that  on  the  25th  of  April,  1860,  while  the 
policy  was  in  force,  and  before  the  loss,  the  plaintifis  made 
a  bill  of  sale  of  a  large  part  of  the  property  mentioned  in 
the  policy,  to  Shepherd,  Wright  &  Eipley,  of  New  York,  who 
were  the  plaintiffs'  factors,  and  to  whom  the  plaintiffs  were 
indebted,  for  a  balance  of  account,  in  the  sum  of  (20,910, 
and  at  the  same  time  and  as  part  of  the  same  transaction, 
Shepherd,  Wright  &  Ripley  executed  an  instrument  in  the 
following  words :  — 

<<  This  indenture,  made  this  twenty-fifth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
by  and  between  Messrs.  Shepherd,  Wright  &  Ripley,  of 
the  city,  county,  and  State  of  New  York,  commission  mer- 
chants, of  the  one  part,  and  Sylvanus  Holbrook  &  Com- 
pany, of  Northbridge,  county  of  Worcester,  and  State  of 
Massachusetts,  of  the  other  part,  witnesseth,  that  the  said 
'  Shepherd,  Wright  &  Ripley  do  hereby  lease,  demise,  and 
'  let  unto  the  said  Holbrook  &  Company,  all  that  portion 
of  cotton  machinery  which  the  said  Holbrook  &  Company 
have  sold  to  said  Shepherd,  Wright  ic  Ripley,  by  bill  of 
even  date,  amounting  to  the  sum  of  twenty  thousand  nine 
hundred  and  ten  dollars,  all  now  in  good  running  order, 
placed  in  the  mill  now  occupied  by  the  said  Holbrook  & 
Company  — 

"  To  hold  for  the  term  of  five  years  from  date,  the  said 
lessees  yielding  and  paying  therefor  at  the  office  of  Messrs. 
Shepherd,  Wright  &  Ripley,  New  York,  the  sum  of  two 
thousand  one  hundred  dollars  annually ;  and  whenever  the 
said  Holbrook  &  Company,  or  their  representatives,  have 
or  do  pay  the  sum  of  twenty  thousand  nine  hundred  and 
ten  dollars,  and  interest  upon  that  amount  at  the  rate  of 
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seven  per  cent  per  annnm,  the  said  lessors  agree  to  sell  it 
to  them,  and  the  said  lessors  do  promise  that  while  the 
lessees  and  their  representatives  pay  the  rent,  taxes,  and 
insurance,  and  keep  the  same  in  good  repair,  they  shall 
peaceably  enjoy  the  same. 

<<  The  said' lessees  promising  to  pay  the  rent  at  the  time 
aforesaid,  and  to  quit  and  deliver  up  the  same  at  the  end 
of  the  term  in  as  good  order  as  the  same  now  are. 

^  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  above  written. 

^  Shepherd,  Wright  &  .Riplet,     [l.  s.] 
<<  Stlvanus  Holbrook  &  Co.         [l.  8.] 

<<  Signed,  sealed,  and  delivered  in  presence  of 

'<  Philander  Hale." 

Ripley,  one  of  the  firm,  testified  that  the  object  of  the 
parties  was  to  give  and  take  security  for  their  balance  of 
account ;  that  there  was  no  consideration  paid  by  them, 
and  no  change  was  made  in  their  accounts,  or  the  mode  of 
keeping  them,  in  consequence  of  the  conveyance.  That 
his  firm  instructed  their  agents  at  Worcester,  Massachu- 
setts, to  obtain  insurance  on  their  interest  in  the  property, 
and  a  policy  was  obtained  at  the  Howard  Office,  in 
Lowell,  for  $5,000,  and  another  for  the  same  sum  at  ano* 
ther  office  in  Rome,  N.  Y. ;  that  the  plaintiffs  did  not  know 
of  the  existence  of  either  of  these  poUcies,  so  far  as  the 
witness  knew  or  believed.  That  the  amounts  of  these 
policies  had  been  paid  to  his  firm,  and  carried  into  a  spe- 
cial account,  the  name  of  which  he  could  not  recollect,  but 
it  contained  nothing  but  the  premiums  and  the  two  sums 
of  (5,000  each ;  and  that  when  they  should  settle  with 
the  plaintiffs,  the  balance  of  this  account  would  be  passed 
to  their  credit.  The  policy  at  the  Howard  Office  was 
produced,  and  it  appeared  to  have  originally  described  the 
insured  as  mortgagees,«but  the  word  had  been  erased.    In 
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their  representation,  claim,  and  proof  of  loss.  Shepherd, 
Wright  &  Ripley  did  not  treat  theirs  as  a  mortgage  inte- 
rest, but  as  being  the  whole  property,  subject  to  a  prior 
mortgage  to  a  third  person.  Some  other  facts  are  noticed 
in  the  course  of  the  opinion  which  was  delivered  by 

Curtis,  J.  The  clause  in  the  policy,  which  declares  the 
interest  of  the  insured  therein  not  to  be  assignable,  has  uo 
application  to  this  case,  unless  the  insured,  by  making  such 
a  transfer  of  the  property  as  deprived  them  of  their  insura- 
ble interest  therein,  have  worked /<  a  termination  of  the 
interest  of  the  insured  in  this  policy  "  within  the  meaning 
of  this  clause ;  and  the  inquiry  is,  has  there  been  such  a 
termination  ?  The  first  reason  why  their  interest  in  the 
policy  is  not  terminated,  is  found  in  the  fact,  that  only  a 
part  of  the  property  insured  was  conveyed  to  Shepherd, 
Wright  &  Ripley.  The  policy  continued  to  cover  so  much 
as  remained.  But  at  the  same  time,  if  a  part  of  the  pro- 
perty insured  was  sold,  it  ceased  thereby  to  be  at  the  risk 
of  the  underwriters ;  and  in  adjusting  the  loss  on  the  resi- 
due, the  amount  thus  sold  must  be  treated  as  if  not  put  at 
risk,  and  the  sum  insured  reduced  proportionably ;  and  as 
these  plaintifis  claim  to  recover  the  whole  amount  insured 
in  this  policy,  it  becomes  necessary  to  consider  the  effect  of 
the  conveyance  they  made.  It  was  not  a  legal  mortgage, 
for  that  requires  a  defeasance,  which,  on  performance  of 
the  condition,  would  revest  the  legal  title  in  the  grantors. 
The  indenture  contains  no  such  defeasance.  But  in  equity, 
a  conveyance  of  property,  by  way  of  security  for  a  debt,  is 
treated  as  a  mortgage,  whatever  form  the  parties  may  have 
adopted  to  effect  that  object.  In  this  case  they  have 
described,  in  words,  a  conditional  sale,  with  a  right  of 
repurchase;  but  as  it  clearly  appears  that  the  sole  con- 
sideration was  a  debt    due   from,  the  grantors    to  the 
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grantees,  that  the  debt  was  not  extinguished,  and  that  the 
only  object  the  parties  had  in  view  was  to  give  and  take 
security  for  that  debt,  and  the  interest  which  should  acorue 
thereon,  the  conveyance  could  not  be  allowed  to  operate 
otherwise  than  as  a  mortgage  between  the  parties.  Russell 
V.  Southard  et  al.  12  Howard,  139.  There  remained,  there^ 
fore,  in  the  plaintiifs  the  same  insurable  interest  as  before ; 
for  the  property  standing  as  security  only  for  their  debt, 
the  loss  to  them  by  its  destruction  would  be  the  same  as 
if  no  such  mortgage  interest  had  been  created.  Higginson 
V.  Ball,  13  Mass.  B.  96 ;  BaHleU  v.  Walter^  13  Mass.  B. 
267 ;  Gordon  v.  Massachusetts  Fire  and  Marine  Instirance 
Company^  2  Pick.  249 ;  Lazarus  v.  Commonwealth  itsur* 
ance  Company,  5  Pick.  76 ;  S.  C.  19  Pick.  81 ;  Gilbert  v. 
North  American  Fire  Insurance  Company j  23  Wend.  43 ; 
Swift  et  aL  v.  Vermont  Mutual  Fire  Insurance  Company,  18 
Vermont  R  305 ;  TiUemore  v.  Same,  20  Vermont  R.  646. 
Independent  of  this  clause  in  the  policy,  and  of  other 
facts  presently  to  be  mentioned,  it  might  have  been  neces- 
sary to  submit  to  the  jury  the  question,  whether  this  change 
in  the  title  was  material  to,  and  did  work  a  change  in  the 
risk.  In  the  case  of  the  Columbian  Insurance  Company  v. 
Lawrence,  2  Peters,  25,  the  Supreme  Court  held,  that  the 
difference  between  absolute  legal  title  and  a  conditional 
equitable  title  might  be  material  to  the  risk,  and  that  it 
could  not  be  declared,  as  a  legal  result,  that  one  was  in 
substance  the  same  as  the  other,  as  a  subject  of  insurance. 
But  in  this  case  the  underwriters  inquired,  before  making 
the  insurance,  whether  the  property  was  under  mortgage, 
and  for  how  much,  and  to  whom,  and  whether  the  mort- 
gagee had  insurance ;  to  these  inquiries  the  insured  replied, 
in  writing,  that  <<  the  property  is  mortgaged,  and  the  mort- 
gagee has  no  insurance,  to  our  knowledge."  Having  been 
satisfied  with  this  answer,  and  content  to  effect  the  policy 
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without  knowing  the  amount  of  the  incumbrance,  it  would 
be  difficult  for  them  now  to  complain  of  the  creation  of  an 
incumbrance  on  the  property,  the  possession,  and  custody, 
and  substantial  interest  of  the  insured  remaining  the  same. 
But  however  this  might  be,  I  consider  this  express  clause 
in  the  policy  as  governing  the  rights  of  both  the  parties  in 
this  particular.  It  provides  only  for  a  termination  of  the 
interest  of  the  insured.  Nothing  short  of  that  is  to  avoid 
the  policy ;  and  I  do  not  think  it  is  open  to  the  insurer  to 
say,  that  though  less  than  this  has  occurred,  the  policy  is 
void.  If  it  was  intended  to  have  a  change  in  the  legal 
title,  which  worked  no  change  in  the  insurable  interest, 
affect  the  policy,  they  should  not  have  declared  that  a  ter- 
mination of  the  interest  of  the  assured  should  have  that 
effect,  and  been  silent  as  to  all  other  changes  of  interest. 
I  am  of  opinion  that  there  is  no  defence  to  any  part  of 
the  claim,  under  this  clause  of  the  policy. 

Under  the  other  clause  of  the  policy  it  has  been  argued 
that  the  word  '^  assigns  "  means  any  one  who  takes  an 
interest  in  the  property  from  the  insured,  and  that  as  Shep- 
herd, Wright  &  Ripley  did  take  such  an  interest,  and  pro- 
cured insurance  on  the  property,  and  no  notice  was  given 
to  the  defendants,  this  policy  ceased  and  became  void.  I 
do  not  think  this  is  the  meaning  of  the  word  assigns,  in 
this  connection.  This  policy  may  be  assigned  to  a  pur- 
chaser of  the  property,  with  the  assent  of  the  underwrit- 
ers. Being  thus  owner  of  the  property  and  the  policy, 
such  purchaser  would  stand  in  place  of  the  insured,  and 
ought  to  be  subjected  to  the  same  restraint  as  to  subse- 
quent insurance,  intended  to  be  placed  on  the  latter  by  this 
clause.  Yet  it  may  well  be  doubted  whether  he  would 
have  been  within  the  restriction,  if  not  expressly  named ; 
and  for  this  reason  only,  I  consider,  he  was  named. 
The  word  does  not  apply  to  an  absolute  purchaser  of  the 
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property,  who  does  not  become  the  assignee  of  the  policy 
with  the  assent  of  the  office,  for  such  a  purchase,  of  itself, 
puts  an  end  to  the  policy.  It  does  not  apply  to  one  who 
acquires  merely  a  lien,  or  other  interest  by  way  of  mort- 
gage, because  he  is  not  properly  the  assign  of  the  in- 
sured, whose  interest  and  property  have  not  passed  to  him, 
but  who,  by  virtue  of  his  general  property,  has  created  a 
qualified  and  special  interest  only,  and  conveyed  that. 
Moreover,  unless  the  mortgagee  insures  for  the  account  of 
the  mortgagor,  a  case  which  will  be  presently  noticed, 
insurance  by  him  is  not  within  the  mischief  intended  to  be 
guarded  against,  which  is,  such  further  insurance  as  would 
lessen  the  interest  of  the  insured  in  the  preservation  of  the 
property.  If  the  insured  can  have  no  benefit  from  the 
subsequent  insurance  it  can  have  no  such  effect,  and  he 
can  have  no  benefit  from  it,  if  procured  by  the  mortgagee 
for  his  own  account  and  at  his  own  expense. 

We  must,  therefore,  consider  whether  the  insurance 
effected  by  Shepherd,  Wright  &  Ripley  was  subsequent 
insurance  effected  ^'  by  the  insured  in  this  policj^."  And 
there  are  two  events  in  which  I  am  of  opinion  it  is  to  be 
so  treated. 

In  the  first  place.  Shepherd,  Wright  &  Ripley  held  the 
legal  title.  It  was  competent  for  them  to  cover,  by  insur- 
ance, not  merely  their  own  special  interest  in  the  property, 
but  the  property  itself.  Viewed  as  trustees,  or  as  mort- 
gagees, they  might  do  so.  Lucena  v.  Oraufurd^  2  Bos.  & 
Pull.  N.  R.  324 ;  Irving  v.  Rickardsm,  2  B.  &  Ad.  193 ; 
S.  C.  1  M.  &  Rob.  163 ;  Oarrtithers  v.  Sheddonj  6  Taunt  17. 

If,  in  point  of  fact,  they  did  cover  the  whole  property, 
and  were  in  any  manner  authorized  by  the  plsdntifFs  to  do 
so,  then,  in  my  judgment,  there  was  subsequent  insurance 
made  by  the  plaintifis;  for  it  is  wholly  immaterial  in 
whose  name  it  was  done.    It  is  the  thing,  and  not  any 
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particular  form  of  doing  it,  which  this  claase  was  intended 
to  guard  against,  and  that  thing  is  such  subsequent  insur- 
ance on  the  property  as  would  lessen  the  interest  of  the 
insured  in  its  preservation;  and  this  includes  all  sabse* 
quent  insurance,  which,  when  recovered,  will  go  to  the 
benefit  of  the  insured  in  the  first  policy.  And  so  if  the 
mortgagees  did,  in  fact,  cover  their  own  special  interest  as 
mortgagees,  and  the  mortgagors  agreed  to  pay  the  expense 
of  obtaining  the  insurance,  then,  although  the  mortgagees 
would  have  a  lien  on  the  insurance  money,  as  security  for 
their  debt,  yet  the  mortgagors  could  compel  its  application 
to  the  payment  of  the  debt,  and  any  surplus  would  belong 
to  themselves.  In  these  cases  the  subsequent  insurance, 
being  effected  by  the  authority  of  the  insured,  for  their 
benefit,  and  at  their  expense,  must  be  deemed  to  be  effected 
bp  themy  within  the  meaning  of  this  clause  in  the  policy. 

Whether  this  case  comes  within  the  interpietation  of 
the  policy,  is  a  question  of  fact  for  the  jury.  There  is 
nothing  decisive  in  the  instrument  executed  by  the  plain* 
tifis,  and  Shepherd,  Wright  &  Ripley.  What  is  there  said 
concerning  the  payment  for  insurance,  is  introduced  as  a 
qualification  of  the  covenant  of  the  lessors.  It  may  be 
evidence  that  there  was  some  understanding  between  the 
parties  on  that  subject,  but  in  itself  it  only  qualifies  the 
lessors'  covenant  So  the  testimony  of  Ripley,  though  it 
proves  the  insurance  money  is  now  intended  to  be  credited 
hereafter  to  the  plaintiffs,  does  not  enable  the  Court  to  say 
that  the  insurance  effected  by  them  was  for  account  of  the 
plaintiffs.  I  shall  submit  to  the  jury  the  questions  of  fact, 
in  substance  as  follows :  •— 

If  the  insurance  obtained  by  Shepherd,  Wright  &  Bip- 
ley  nominally  covered  the  whole  property,  and  not  merely 
their  interest  in  it,  and  they  were  in  any  manner  author- 
ized by  the  plaintiffs  so  to  insure,  or  if  there  was  any 
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agreement  between  the  plaintiffs  and  Shepherd,  Wright  & 
Ripley,  that  the  former  would  pay  the  cost  of  insuring  the 
special  interest  of  Shepherd,  Wright  &  Bipley,  or  any 
part  of  it,  then  there  was  subsequent  insurance  within  the 
meaning  of  the  policy,  and  the  plaintiffs  cannot  recover. 

GarpetUer  and  Jenckesj  for  plaintiffs. 

Ames  and  Bradley ^  for  defendants. 


In  the  Matter  of  William  Stover. 

Where  a  third  person  appears  and  defends  a  suit  in  admiralty,  in  behalf  and 
in  the  absence  of  the  party  to  the  suit,  he  is  to  be  treated  as  a  party,  and 
made  liable,  personally,  for  the  fees  of  the  Clerk  of  the  Conrt,  for  servicea 
rendered  in  the  cause  at  his  request 

Where  a  decree  is  made,  dismissing  a  libel  in  admiralty,  "without  costs  to 
either  party,^*  it  merely  imports  that  the  parties  are  not  liable  to  each  other 
for  any  costs,  bnt  does  not  affect  the  liability  of  a  party  to  the  Clerk  for  his 
fees  for  senrices  rendered  to  such  party. 

Curtis,  J.  The  Clerk  of  this  Court  moves  for  an  order 
of  the  Court  on  William  Stover,  that  he  pay  the  fees  due 
to  the  Clerk  for  official  services  rendered  by  him  to  the 
claimants  in  certain  cases  in  the  admiralty.  Many  of  the 
facts  have  been  stated  in  giving  the  opinion  upon  Stover's 
petition.  The  other  material  facts  are,  that  Stover,  as 
agent  for  the  owners  of  nine  of  these  vessels,  was  admit- 
ted by  the  Court  to  claim  them,  and  filed  his  claims  as 
agent ;  that,  instead  of  stipulating,  with  a  surety,  to  pay 
the  costs,  he  deposited,  as  security  therefor,  in  each  case, 
the  sum  of  one  hundred  dollars ;  that,  in  his  capacity  of 
agent,  he  answered  the  libels ;  and  that,  after  the  decree 
was  entered  in  this  Court,  dismissing  the  libels  without 
costs,  the  sums  deposited  were  paid  out  to  him  by  the 
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Clerk,  under  the  belief  that  all  the  fees  of  the  officers  were 
to  be  paid  by  the  governoient  Stover  has  filed  an  ac- 
count between  himself  and  the  owners  of  the  vessels,  by 
which  it  appears  that  he  had  applied  the  moneys  received 
from  the  clerk  to  pay  counsel  fees  and  expenses  of  the 
proceedings,  including  charges  for  his  own  services,  travel- 
ling expenses,  &c.,  amounting  to  $442.64.  He  denies  his 
personal  liability  for  costs  in  any  of  these  cases. 

When  a  claim  is  to  be  made  in  the  admiralty,  the 
owner  should  do  it,  if  practicable ;  but  it  is  in  the  power 
of  the  Court  to  permit  a  representative  of  the  owner  to 
intervene,  and  claim  and  answer.  The  Adeline  Sf  CcargOj 
9  Cranch,  244 ;  The  Sally,  1  GalL  401 ;  The  Lively,  1  GalL 
315,  337.  And  this  practice  is  sanctioned  and  provided 
for  by  the  26th  Rule  for  the  regulation  of  admiralty  prac- 
tice, adopted  by  the  Supreme  Court 

By  the  Roman  law,  any  third  person  could  appear,  and 
take  upon  himself  the  defence  of  another's  cause.  He 
was,  however,  required  to  enter  into  an  obligation,  wiA 
sureties,  to  pay  whatever  should  be  adjudged  against  him; 
and  he  was  considered  as  substitute,  for  all  purposes,  in 
place  of  the  original  party.  Lane  v.  Toumsendj  Ware's  & 
303.  Under  our  practice,  in  suits  in  rem,  third  persons, 
duly  authorized  by  the  owners,  may  be  admitted  to  claim 
and  contest  the  suit ;  and  when  admitted,  the  rule  of  the 
Rpman  law  is  in  part  applied,  nemo  aUeme  ret,  sine  satis* 
datione,  defensor  idaneus  inielligitur.  For  the  26th  role, 
respecting  claims  by  agents,  requires  them  to  file  a  stipu- 
lation, with  sureties,  in  such  sum  as  the  Court  shall  direct, 
for  the  payment  of  all  costs  and  expenses  which  shall  be 
awarded  against  them  by  the  final  decree  of  the  Court,  or 
upon  appeal,  by  the  Appellate  Court 

When  a  third  person  has  thus  intervened  and  claimed, 
he  becomes  the  domintu  UHs,  and  is,  for  many  purposes,  to 
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be  treated  as  a  party.  It  is  true,  lie  acts  for  another,  and 
may  so  act  either  in  his  own  name,  as  agent,  or  in  the 
name  of  his  principal^  as  he  thinks  best;  it  is  but  a  differ- 
ence of  form.  Houseman  v.  3%e  Gargo  of  the  North  Caro^ 
Itfta,  15  Peters,  49.  But  in  either  way,  he  is  a  party  on 
the  record,  contesting  the  snit,  and  controlling  the  defence, 
as  a  guardian  or  prochein  amy  does  suits  in  equity  and  at 
the  common  law.  It  is  manifest,  also,  that,  ordinarily,  he 
is  the  only  party  defendant,  over  whom  the  Court  can 
have  any  control ;  for  the  reason  for  admitting  an  agent  to 
claim,  is,  that  the  owner  is  out  of  the  country,  or  resides  at 
so  great  a  distance  as  to  render  it  impracticable  for  him  to 
appear.  This  personal  disability,  arising  from  distance 
and  absence,  is  the  occasion  for  allowing  a  third  person, 
duly  authorized  by  the  owner,  to  appear  and  defend  for 
him,  just  as  the  personal  disability  of  an  infant  or  feme 
covert  induces  other  courts  to  admit  third  persons  to  de- 
fend for  them.  But  both  courts  of  law  and  equity  treat 
the  third  person,  so  intervening,  as  a  party,  liable  to  costs ; 
and  adjudge  against  him,  not  merely  the  fees  of  the  officers 
of  the  court,  for  services  rendered  to  bim,  but  the  whole 
costs  of  the  party  prevailing  against  him.  Beames  on 
Costs  in  Equity,  129.  Mamell  v.  Pickmorej  2  Esp.  473 ; 
Blood  V.  Harrington^  8  Pick.  555.  And  in  a  court  of  law, 
he  may  be  compelled  to  pay  the  costs  by  an  order  and  an 
attachment,  if  the  order  be  not  obeyed.  Wilson  v.  McGee^ 
2  A.  E.  Marsh.  601.  Browne  on  Actions  at  Law,  290-  91. 
Here  it  is  not  a  question  whether  he  shall  pay  costs,  but 
whether  he  shall  be  ordered  to  pay  the  fees  of  the  Clerk 
for  services  performed  for  him  as  claimant  If  the  agent 
had  complied  with  the  26th  'Rule,  and  stipulated,  with 
sureties,  to  pay  all  such  costs  and  expenses  as  should  be 
awarded  against  him,  both  he  and  his  sureties  would  then 
have  been  bound  to  pay  these  expenses.    By  force  of  a 
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similar  obligation  as  respects  sureties,  Mr.  Justice  Story 
held  an  indorser  of  a  writ  (2  Gall.  B.  101,)  liable  for  fees. 
And  the  question  is,  whether  such  a  stipulation  is  essen- 
tial to  render  such  a  claimant  liable  for  fees  for  services 
rendered  to  him  by  the  Clerk.  I  think  it  is  not  essential, 
and  that  an  obligation  on  his  part  to  pay  such  expenses, 
arises  from  his  relation  to  the  cause,  and  from  his  procur- 
ing the  services  to  be  rendered.  It  is  argued,  that  an 
agent,  who  discloses  his  principals  and  acts  for  them,  does 
not  bind  himself.  This  is  true,  in  general.  But  if  the 
credit  be  given  to  the  agent,  and  not  to  the  principal,  the 
former  is  liable;  and  when  the  principal  resides  abroad, 
the  credit  is  presumed  to  be  given  to  the  agent  Paley  on 
Agency,  by  Lloyd,  373.  Such  a  presumption  may  well 
arise  in  the  case  at  bar.  It  springs  from  the  fact  that  the 
agent  who  ordered  the  services  is  the  dominus  litis^  is  be- 
fore the  Court,  a  party  on  the  record,  and  subject  to  its 
control ;  while  the  principal  is  not  before  the  Court,  and  is 
out  of  the  jurisdiction.  To  him,  and  not  to  his  principal, 
the  services  must  be  deemed  to  be  rendered,  and  the  credit 
given ;  and  upon  this  ground,  he  is  personally  responsible 
for  the  fees  of  the  officers  of  the  Court. 

That  the  courts  of  the  United  States  may  compel  a 
party  to  pay  the  fees  of  their  officers  for  services  rendered 
to  him,  by  an  order,  to  be  enforced  by  an  attachment,  is 
settled.  Caldwell  v.  Jackson^  7  Cranch,  276 ;  Boume^s  Les^ 
see  V.  Arbuncle  et  al  Peters,  C.  C.  R.  233 ;  Anon.  2  GalL  101. 

It  is  argued,  that  such  an  order,  in  this  case,  would  be 
in  conflict  with  the  decree  of  the  Court  in  each  of  these 
cases,  dismissing  the  libel  <<  without  costs  to  the  libeUant 
or  claimant." 

But  this  is  founded  on  a  misapprehension  of  the  mean- 
ing of  the  decree;  which  is,  simply,  that  neither  party 
is  to  claim  costs  of  the  other.    It  has  no  reference  to  the 
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claims  of  the  Clerk,  for  his  fees,  upon  the  party  for  whom 
the  services  were  rendered.  It  is  wholly  immaterial  to  the 
Clerk  what  order  is  made  respecting  costs.  He  has  a  right 
to  be  paid  for  his  services  by  his  employer.  Caldwell  v. 
JcLcksoUj  7  Cranch,  276. 

That  the  residue  of  the  decree,  directing  the  fees  of  the 
officers  to  be  paid  according  to  the  act  of  February  28th, 
1799,  can  have  no  bearing  oa  the  fees  for  services  rendered 
to  the  claimants,  has  been  already  shown  in  disposing  of 
Stover's  petition. 

In  each  of  the  nine  cases,  in  which  Stover  made  the 
claim,  I  shall  have  an  order  entered,  that  he  pay  the  fees 
of  the  Clerk ;  but  as  their  amounts  have  not  been  admitted 
by  him,  I  shall,  if  he  desires  it,  refer  it  to  some  member  of 
the  bar,  to  tax  the  fees  and  report  them  to  the  Court  If 
the  Clerk's  claim  should  be  reduced  by  this  proceeding,  he 
must  pay  the  expense  of  it ;  otherwise,  it  must  be  borne 
by  the  respondent.  ' 

In  the  other  cases,  I  see  no  ground  to  charge  Stover ; 
and  there  has  been  no  motion  to  charge  any  other  person. 


VOL.    I. 
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David  A.  Fisher  vs,  Henry  H.  Boodt  et  oL 

Fraudulent  misrepresentations  by  a  stranger,  not  sufficient  to  rescind  a  deed  of 

conyeyanoe. 
They  may  afford  ground  for  relief,  on  account  of  mistake. 
If  a  bill  charges  fraud,  as  the  ground  of  relief,  it  must  be  proved ;  and  the 

proof  of  other  facts,  though  included  in  the  chaige,  and  sufficient,  under 

some  circumstances,  to  constitute  a  claim  to  relief  under  another  head  of 

equity,  will  not  prevent  the  bill  from  being  dismissed. 
Though  lapse  of  time  be  not  pleaded  as  a  bar,  the  judgment  of  the  Court  will  be 

influenced  by  delay,  not  accounted  for,  when  the  bill  seeks  to  rescind  a  sale. 
Lying  by,  and  acquiescence,  may  be  sufficient  to  induce  the  Court  to  refuse  to 

rescind  a  deed,  though  not  pleaded  as  a  bar. 
If  a  bill  to  rescind  a  deed,  is  filed  after  a  considerable  lapse  of  time,  and  the 

exercise  by  the  plaintiff  of  the  powers  of  an  owner  over  the  property,  so  as 

to  change  its  character  or  value  materially,  the  bill  must  state  sufficient 

reasons  for  the  delay ;  and  those  reasons  must  be  made  out  in  proof 

f 

This  was  a  suit  in  equity,  to  rescind  a  sale  and  convey- 
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anee  of  lands  in  the  State  of  Maine.  The  substance  of 
the  pleadings  and  evidence  are  so  fully  stated  in  the  opi- 
nion of  the  Court,  that  it  is  not  necessary  to  recapitulate 
them. 

CuETis,  J.  This  is  a  bill  in  equity,  filed  by  David  A. 
Fisher,  a  citizen  of  Massachusetts,  against  Henry  H. 
Boody,  Freeman  Bradford,  and  Joseph  Russell,  citizens 
of  Maine,  to  set  aside  a  sale  and  conveyance  of  land,  on 
the  ground  of  fraud.  The  material  allegations  of  the  bill, 
upon  which  the  claim  to  relief  is  rested,  are,  that  the  de- 
fendants, claiming  to  be  the  owners  of  a  tract  of  land  in 
the  State  of  Maine,  containing  six  thousand  six  hundred 
and  ninety-four  acres,  known  as  the  Bog  Brook  tract,  au- 
thorized one  Nathaniel  Miller  to  make  sale  of  it ;  that,  on 
the  seventh  day  of  August,  1835,  the  complainant  con- 
tracted with  Miller  to  purchase  one  undivided  eighth  part 
thereof,  at  the  rate  of  $4.50  per  acre ;  that,  at  or  near  the 
same  time,  other  persons  purchased  five  undivided  eighth 
parts  of  the  same  land ;  that  the  complainant  received 
from  two  of  the  defendants,  Bradford  and  Russell,  a  writ- 
ten contract  to  convey  to  him  what  he  thus  purchased, 
and  paid  to  them  in  cash  the  sum  of  $1,255.12,  and  exe- 
cuted three  promissory  notes  for  the  sum  of  $836,67  each, 
one  payable  in  one  year,  one  in  two  years,  and  one  in 
three  years  from  the  seventh  day  of  August,  1835,  and  on 
the  ninth  day  of  November,  1835,  received  the  deed  of  the 
defendants,  purporting  to  convey  to  him,  in  fee-simple,  one 
undivided  eighth  part  of  the  land;  that  the  defendant 
paid,  at  its  maturity,  the  first  of  his  notes,  but  the  others 
are  outstanding. 

The  bill  further  states,  that  Miller  applied  to  him,  in 
Boston,  to  purchase,  representing  that  there  were  some 
gentlemen  there  from  Maine,  who  had  a  choice  piece  of 
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timber  land,  which  they  offered  to  sell  at  a  great  bargain  ; 
that  he  intended  to  take  part  of  it,  and  wished  the  com* 
plainant  to  take  a  share,  and  was  desirous  of  making  up 
a  company  of  his  friends,  that  they  might  operate  on  the 
land,  get  off  timber  from  year  to  year,  and  make  a  great 
profit ;  that  Miller  exhibited  a  plan  of  the  land,  and  stated 
that  the  lumber  cut  therefrom  would  come  to  navigation 
the  first  season;  that,  on  the  complainant's  declining  to 
purchase,  he  induced  him  to  see  one  Borland,  who,  he  said, 
had  explored  the  land;  and  Borland  informed  the  com- 
plainant that  he  had  explored  it,  and  found  it  one  of  the 
best  tracts  of  timber  land  in  Maine ;  that  it  would  yield 
from  four  to  six  thousand  feet  of  choice  pine  timber  per 
acre,  and  other  timber,  such  as  spruce,  juniper,  and  cedar, 
to  make  it  average  ten  thousand  feet  per  acre,  and  pos* 
sessed  all  the  advantages  of  locality  and  streams  to  enable 
those  who  purchased  it  to  float  the  timber  to  market  the 
first  season  after  being  cut ;  that  it  was  a  great  bargain  at 
$5,50  per  acre,  and  if  it  could  be  had  at  that  price,  he, 
Borland,  was  determined  to  go  into  it,  to  the  extent  of  his 
ability.     That  the  complainant  still  declining  to  purchase, 
Miller  afterwards  brought  to  him  a  person  named  Fogg ; 
represented  that  Fogg  had  been  sent  down  to  explore  the 
land,  and  he  wished  the  complainant  to  hear  hb  statement 
concerning  it ;  whereupon  Fogg  stated,  that  the  land  would 
average  from  three  and  a  half  to  four  and  a  half  thousand 
feet  of  choice  pine  timber  per  acre,  and  other  timber  in 
proportion;  that  the  advantages  for  getting  out  lumber 
were  good,  and  that  timber  cut  therefrom  could  be  floated 
down  to  a  market  the  first  season. 

The  bill  charges  that  the  land  was  of  no  value  what- 
ever as  timber  land,  or  for  the  purpose  of  lumbering,  be- 
cause about  all  the  pine  trees  of  sufficient  size  to  be  sawed 
into  boards  were  wholly  unsound  and  rotten,  so  much  so, 
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that  the  same  could  not  be  got  out  and  manufactured  into 
boards  and  sold  at  a  sufficient  price  to  pay  the  expense  of 
the  operation,  and  that  this  was  known  to  the  defendants ; 
that  when  the  defendants  contracted  to  sell,  they  did  not 
ovrn  the  land,  but  only  bad  a  right  to  purchase  it  at  not 
more  than  $1,50  the  acre,  and  they  knew  it  was  not  worth 
even  that  price,  and  obtained  this  right  to  buy  merely  with 
a  view  of  defrauding  some  unsuspecting  person. 

It  further  charges,  that  one  Lewis  L.  Miller,  having  been 
authorized  by  the  defendants  to  sell  the  land,  applied  to 
one  Cheeaeborough  to  purchase,  and  they  having  agreed 
to  have  it  explored,  Miller  selected  Fogg,  and  Cheese- 
borough  selected  Borland,  and  sent  them  down  to  the 
land  on  that  business ;  that  Borland  and  Fogg,  in  July, 
1835,  went  on  to  the  land,  in  company  with  the  defend- 
ants, Bradford  and  Russell,  and  found  it  wholly  worthless 
for  purposes  of  lumbering ;  that  the  defendants,  knowing 
that  Borland  and  Fogg  would  so  report,  while  coming  from 
Portland  to  Boston  with  them  in  a  steamboat,  offered  to  each 
of  them  a  deed  of  one  undivided  eighth  part  of  the  land,  or 
a  part  of  the  profits,  if  they  would  report  that  the  land 
was  well  covered  with  valuable  timber,  and  was  a  great 
bargain  at  $4.50  per  acre,  and  if  they  would  aid  and  assist 
in  working  off  a  part,  or  the  whole,  of  the  land  at  that  price ; 
that  Borland  and  Fogg  agreed  to  the  proposal,  Borland, 
however,  reserving  the  right  to  acquaint  Cheeseborough, 
secretly,  of  the  worthlessness  of  the  land,  which  he  did,  on 
seeing  Cheeseborough ;  that  the  defendants  gave  Fogg  a 
written  promise  to  perform  their  nefarious  contract,  and 
that  Borland  and  Fogg  did  report,  falsely,  to  Miller,  that 
they  had  found  the  land  valuable,  that  it  contained  a  large 
quantity  of  choice  pine  timber,  and  other  valuable  timber, 
and  was  a  great  bargain  at  $4.50  per  acre. 

The  bill  further  states,  that  when  Borland  and  Fogg 
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made  the  above-mentioned  representationB  to  the  com- 
plainant, they  were  under  the  cormpt  contract  aforesaid, 
with  the  defendants;  and  that  the  complainant,  being 
deluded  and  influenced  by  the  false  and  delusive  declara- 
tions and  representations  made  by  Nathaniel  Miller,  Bor- 
land, and  Fogg,  did,  on  the  same  day,  conclude  a  bargain, 
as  above-mentioned.  There  is  another  charge  in  the  bill, 
concerning  an  incumbrance  on  the  land,  which  will  be  no- 
ticed hereafter. 

This  is  a  succinct  statement  of  the  substance  of  the 
case  made  by  the  bill ;  and  as  there  can  be  no  doubt  a 
sufficient  case  is  stated,  the  first  inquiry  must  be,  whether 
it  is  made  out  in  proof. 

It  should  be  observed,  at  the  outset,  that  the  bill  does 
not  aver  that  either  of  the  defendants,  in  person,  made 
any  misrepresentation ;  the  charge  is,  that  the  false  repre- 
sentations, which  misled  the  complainant,  were  made 
through  Nathaniel  Miller,  Borland,  and  Fogg.  We  have, 
therefore,  to  ascertain  from  the  evidence,  not  only  what 
each  of  these  persons  represented  to  the  complainant  prior 
to  his  purchase,  but  also,  whether  at  the  times  of  such 
representations,  each  was  so  connected  with  the  defend- 
ants as  to  render  the  defendants  responsible  for  his  acts  in 
fespect  to  this  land.  It  has  been  urged,  that  if  a  third 
person,  wholly  unconnected  with  the  defendants,  made 
fraudulent  representations,  which  induced  the  complainant 
to  purchase,  he  is  entitied  to  relief.  I  will  not  say  a  case 
for  relief  might  not  be  made,  resting  on  such  a  basis ;  but 
it  must  be  on  the  ground  of  mistake,  and  must  be  brought 
within  the  principles  applicable  to  that  head  of  equity. 
There  can  be  no  responsibility  for  the  fraud  of  a  m^re 
third  person,  acting  without  any  authority  from  the  de- 
fendants. And  this  bill  states  no  case  of  mistake.  It  is 
true,  that  in  summing  up  the  grounds  for  rescinding  the 
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sale,  this  language  occars :  '<  and  although  such  gross  and 
palpable  fraud  has  been  committed  and  practised  upon 
your  orator,  or  such  gross  and  palpable  mistakes  mutually 
made  and  committed  in  regard  to  the  value  of  said  land 
and  timber."  But  there  is  nothing  in  the  bill  to  which 
these  words  concerning  mistakes  can  be  referred.  No  mu- 
tual mistake  is  anywhere  described,  and  the  averments 
throughout  are  of  positive  and  intentional  fraud  and  de- 
ception. 

I  assent  to  the  rule  laid  down  by  the  Lord  Chancellor, 
in  Price  v.  Berringion^  (7  Eng.  L.  &  E.  &  254,)  that  when 
a  bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the 
ground  of  prayer  for  relief,  the  plaintiff  is  not  entitled  to  a 
decree  by  establishing  some  one  or  more  of  the  facts,  quite 
independent  of  the  fraud,  which  might  of  themselves  create 
a  case  under  a  distinct  head  of  equity. 

I  return,  therefore,  to  the  inquiry,  whether  Nathaniel 
Miller,  Borland,  or  Fogg,  made  to  the  plaintiff,  before  the 
purchase,  the  representations  charged  in  the  bill;  and  if 
so,  whether  he  was  so  connected  with  Ijie  defendants,  or 
either  of  them,  as  to  give  a  title  to  relief  on  the  ground  of 
fraud. 

And  first,  as  to  Nathaniel  Miller.  The  only  evidence  of 
representations  made  by  him  comes  from  himself,  as  a 
witness  for  the  plaintiff;  and  he  fails  to  prove  that  he 
made  the  representations  alleged  in  the  bill.  He  admits 
that  he  urged  the  plaintiff  to  buy,  told  him  he  intended  to 
purchase,  and  that  he  and  some  of  his  friends,  who  were 
to  purchase  the  other  parts  of  these  lands,  would  join  the 
defendant  in  operating,  that  is,  getting  off  the  timber. 
But  he  does  not  remember  telling  him  it  was  a  choice 
piece  of  timber  land,  or  that  it  was  a  great  bargain,  >  or 
that  great  profits  could  be  made.  In  short,  he  proves  no 
material  representation  charged  in  the  bill,  even  of  the 
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most  general  character,  which  was  not  true.  It  was  urged 
by  the  plaintiff's  counsel,  that  as  he  declares  he  said  a^ 
much  to  the  plaintiff  as  he  did  to  others,  and  it  is  proved 
he  made  some  more  specific  representations  to  others,  and 
as  it  is  apparent  that,  from  the  age  of  the  witness  and  the 
lapse  of  time  since  the  occurrences,  his  memory  was  not 
clear,  the  Court  should  presume  that  he  did  make  to  the 
plaintiff,  the  declarations  charged  in  the  bill.  But  having 
been  carefully  interrogated,  by  a  set  of  very  pointed,  not 
to  say  very  leading  questions,  upon  each  representation 
alleged  in  the  bill,  and  having  declared  that  he  did  not 
remember  making  them,  it  would  be  exceedingly  danger- 
ous to  assume  that  his  subsequent  loose  statement,  that 
he  said  as  much  to  the  plaintiff  as  to  others,  is  evidence 
that  he  made  to  the  plaintiff  the  representations  charged 
in  the  bill.  If  his  memory  was  not  sufficient  to  enable 
him  to  say  whether  he  did  or  did  not  make  those  represent- 
ations, it  was  not  sufficient  to  enable  him  to  prove  the 
fact  that  he  made  them ;  and  how  much  he  said  to  others, 
is  quite  immaterial. 

There  is  some  ground  laid  by  the  bill  for  the  inquiry, 
whether  the  plaintiff  was  not  influenced  by  the  belief  that 
Miller  was  to  pay,  for  his  eighth  of  the  land,  as  much  as 
the  plaintiff;  but  I  am  spared  the  necessity  of  investigate 
ing  this,  by  the  disclaimer  of  the  plaintiff's  counsel  of  all 
intention  to  impute  to  Doctor  Miller,  any  intentional  con- 
cealment of  the  fact,  that  a  discount  was  to  be  made  to 
him,  and  by  the  frank  admission,  which,  indeed,  Miller's 
testimony  seems  to  render  necessary,  that  his  client  has 
nothing  to  complain  of  in  this  particular. 

I  proceed,  therefore,  to  examine,  what  relation  Borland 
bore  to  these  plaintiffs,  at  the  time  when  the  interview 
took  place  between  him  and  the  plaintiff  and  Miller,  on 
the  seventh  day  of  August    This  was  the  only  interview 


SEPTEMBER  TERM,  1852.  213 

lisher  V,  Boody  et  cd, 

with  Borland,  before  the  plaintiff's  parchase,  which  was 
concluded  on  that  day. 

The  bill  charges,  that  Borland  and  Fogg,  having  been 
sent  to  explore  these  lands  by  Miller  and  Cheeseborougb, 
who  proposed  to  purchase  them,  were  bribed  by  the  de- 
fendants to  make  a  false  report  to  their  employers,  and  to 
aid  in  selling  the  lands,  by  making  misrepresentations. 
The  answer  of  each  defendant  explicitly  denies  this  charge 
and  all  connection  with  Borland,  at  any  time  prior  to  the 
thirteenth  day  of  August;  and  they  deny  that  Borland 
then  had  any  agency  for  them,  or  either  of  them ;  but  they 
admit  that  Bnssell  and  Bradford  then  agreed,  that  if  he 
and  his  friends  should  take  up  the  residue  of  the  land, 
which  Miller  and  his  friends  should  not  buy,  at  the  rate  of 
$4.50  the  acre,  they  would  give  him  one  eighth  of  the 
land. 

So  far  as  respects  the  denial  of  the  bribery  of  Borland 
and  Fogg,  by  the  defendants,  to  make  a  false  report  to 
their  employers,  the  answers  are  supported  by  the  testi- 
mony of  Fogg,  taken  by  the  plaintiff,  who  swears  he  knew 
nothing  of  it,  and,  so  far  as  he  was  concerned,  it  was  not 
trae ;  and  this  very  grave  charge  is  not  supported  by  any 
proof;  nor  is  there  evidence  of  any  relation  whatever  be- 
tween Borland  and  the  defendants,  prior  to  the  time  when 
the  plaintiff  made  his  purchase.  That  before  the  inter- 
view between  himself  and  the  plaintiff,  Borland  intended 
to  have  some  connection  with  the  sale  of  these  lands,  and 
hoped,  as  he  declared,  to  make  something  out  of  it,  is 
highly  probable.  That  these  plaintiffs  had  in  any  way 
employed  him  in  reference  thereto,  before  the  plaintiff 
made  his  purchase,  or  knew  that  he  had  busied  himself 
about  the  sale,  or  were  at  any  time  informed  that  he 
had  made  any  representations  to  the  plaintiff,  does  not 
appear. 
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In  respect  to  Fogg,  the  principal  evidence  in  the  cause 
comes  from  himself;  he  having  been  examined  as  a  wit- 
ness on  the  part  of  the  plaintiff  His  testimony,  while  it 
negatives,  decidedly,  any  fraudulent  purpose  on  the  psurt 
either  of  himself  or  of  any  of  the  defendants,  does  clearly 
prove  an  employment,  by  Bradford,  to  give  information 
to  the  plaintiff  and  others  concerning  these  lands.  And  it 
shows,  at  the  same  time,  a  direct  interest  to  promote  the 
sale  to  the  extent  of  one  thousand  dollars,  which  he  was 
to  receive,  in  case  the  sale  should  be  effected  for  the  price 
of  $4.50  the  acre.  He  says  there  was  a  written  contract 
between  himself  and  Bradford  and  Russell  to  this  effect, 
the  manner  of  obtaining  which  he  thus  describes :  ^  I 
invited  Bradford,  on  the  day  of  the  date  of  the  obligation, 
to  walk  with  me ;  he  talked  on  various  subjects.  I  told 
him  I  expected  he  was  making  a  great  deal  of  money  by 
this  bargain,  and  I  would  stay,  till  it  was  decided  whether 
they  sold,  if  he  would  give  me  $1,000.  I  told  him  I  could 
say  nothing  more  in  praise  of  the  land  than  I  had  already 
said ;  but  I  could  blow  up  the  bargain,  and  would,  unless 
they  gave  me  an  obligation  for  $1,000."  A  copy  of  an 
obligation  to  Fogg,  signed  by  the  defendants,  Bradford 
and  Russell,  is  put  into  the  case  by  the  plaintiff;  but  it 
purports  to  relate  to  a  tract  of  land  materially  different  in 
quantity  from  the  one  in  question,  not  identified  with  it 
by  any  certain  description,  and  the  answers  of  Bradford 
and  RusseU,  which  in  this  respect  are  responsive  to  the 
bill,  aver  that  it  does  not  relate  to  this  land. 

I  do  not  pause  upon  this;  my  present  purpose  being 
to  declare  how  far  there  was  an  employment  of  Fogg,  in 
behalf  of  the  defendants,  or  any  of  them,  in  reference  to 
these  lands,  so  as  to  make  them  responsible  for  his  repre* 
sentations. 

Nathaniel  Miller  testifies  that  Fogg  told  the  plaintiff  the 
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land  bad  from  three  and  a  half  to  four  and  a  half  thou- 
sands of  good  pine,  per  acre.  Fogg  himself  declares  he 
made  no  representation  he  did  not  believe  to  be  true ; 
that  be  gave  a  correct  account  of  the  land,  as  near  as  he 
had  been  able  to  learn ;  that  he  considered  the  land  a  bar- 
gain at  the  price  asked ;  and  that  he  had  made  his  report, 
and  told  all  he  knew  about  the  land,  before  he  was  em- 
ployed by  the  vendor. 

It  is  necessary,  to  a  correct  understanding  of  the  case, 
to  state  that  the  gravamen  of  the  plaintiff's  complaint 
does  not  respect  either  the  soil,  or  local  position,  or  even 
the  quantity  of  timber  on  the  land ;  but  its  quality.  As 
to  the  quantity  of  timber,  though  there  is  some  conflict  of 
opinion  among  the  practics^l  lumbermen  who  have  worked 
on  the  tract,  yet  the  general  result  of  the  evidence  is,  that 
the  quantity  was  large;  and  the  plaintiff's  counsel  ex- 
plicitly declared,  at  the  bar,  that  he  did  not  make  a  ques- 
tion on  that  point ;  and  the  bill  states,  in  terras,  that  it 
was  the  unsound  and  rotten  condition  of  the  pine  timber 
which  rendered  the  land  of  no  value,  and  that  it  was  in 
that  particular  the  plaintiff  was  and  continued  to  be  de- 
ceived, even  for  the  space  of  two  years  after  he  made  his 
purchase.  Indeed,  it  is  only  upon  this  ground  the  bill  can 
stand,  because  during  the  years  1835-36,  and  1836-37, 
the  plaintiff  and  his  associates  had  sufficient  means  of 
knowledge  of  the  quantity  of  timber,  and  the  bill  alleges 
no  concealment  by  the  defendants  in  this  particular ;  and 
as  the  plaintiff  and  his  associates  continued  to  operate  on 
the  land  during  both  those  seasons,  and  this  bill  was  not 
filed  until  August,  1844,  it  would  be  impossible  to  main- 
tain the  suit  upon  the  ground  of  a  deficiency  in  the  quan- 
tity of  timber.  The  real  cause  of  complaint  is,  that  the 
quantity  of  sound  merchantable  pine  timber  was  not  equal 
to  what  was  represented. 
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Upon  this  point,  the  testimony  of  Miller  and  Fogg, 
taken  together,  is,  that  Fogg  represented  there  was  from 
three  and  a  half  to  four  and  a  half  thousand  of  good  pine 
per  acre,  and  that  he  believed  what  he  said  to  be  true.  In 
point  of  fact,  I  think  the  evidence  shows  this  representa- 
tion was  not  substantially  correct ;  a  considerable  part  of 
the  pine  timber  then  standing  on  the  land  being  more  or 
less  decayed. 

But  it  is  a  very  material  inquiry  here,  whether  this  asser- 
tion by  Fogg  was  of  a  matter  of  fact,  or  a  matter  of  opi- 
nion merely.  An  honest  but  mistaken  assertion  of  a  fact, 
to  another's  loss  and  his  own  gain,  by  a  vendor  or  his 
agent,  may  be  a  constructive  fraud;  but  this  principle 
does  not  extend  to  assertions  of  what  are  known  to  both 
parties  to  be  matters  of  opinion  only.  And  an  assertion 
may  appear  to  be  a  matter  of  opinion,  either  from  its  being 
made  in  that  form,  or  from  the  very  nature  of  the  thing 
asserted.  It  is  shown,  by  the  evidence  in  this  case,  and  I 
think  is  so  obvious,  that  it  must  be  taken  to  have  been 
known  to  the  plaintiff,  that  a  representation  of  the  quan* 
tity  of  sound  pine  timber  standing  on  the  land,  was  of  a 
matter  of  opinion.  Many  persons,  of  practical  experience 
in  such  matters,  and  better  acquainted  with  these  lands 
than  one  merely  sent  to  make  an  exploration  could  be  sup- 
posed to  be,  have  testified  in  this  cause  on  this  subject. 
They  differ  very  widely.  The  result  may  be  summed  up 
in  the  words  of  one  of  the  witnesses,  who  says  some  lum- 
bermen thought  the  best  and  most  valuable  timber  had 
been  cut,  and  others  thought  diUferentiy.  The  very  repre- 
sentation relied  on  showed  it  to  be  somewhat  loose  and 
conjectural ;  three  and  a  half  to  four  and  a  half  thousand 
feet  per  acre,  does  not  convey  the  idea  of  a  precise  state- 
ment of  a  matter  of  fact.  According  to  the  biU,  the 
plaintiff  had  just  before  been  told  by  the  other  explorer, 
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Borland,  that  the  land  would  yield  from  four  to  six  thou- 
sand feet  of  choice  pine  per  acre.  Such  a  wide  discre* 
pancy  between  the  two  persons  employed  to  explore,  and 
to  whom  the  plaintiff  resorted  for  information,  must  at 
least  have  apprised  him  that  they  were  speaking  from 
loose  estimates.  It  must  be  observed,  that  the  assertion 
relates  to  the  quantity  of  sound  timber.  This  involves, 
not  merely  the  question  how  much  pine  timber  was  on  the 
land,  but  what  part  was  sound,  and  what  unsound.  The 
latter  is  very  difficult  to  be  determined,  with  any  approach 
towards  precision,  by  a  mere  exploration  of  the  land.  No 
doubt,  some  estimate  may  be  formed ;  but  the  nature  of 
the  thing,  as  well  as  the  very  considerable  discrepancies 
among  the  witnesses,  show  it  to  be  purely  a  matter  of 
opinion,  upon  which  honest  and  skilful  men  will  greatly 
differ. 

I  have  examined  the  substantial  allegations  in  the  bill 
respecting  the  misrepresentations  relied  on,  in  order  to  see 
what  their  character  was ;  whether  they  are  supported  by 
the  proofs,  and  how  far  the  defendants  are  responsible 
therefor.  There  are  many  allegations  concerning  the 
representations  made  to  others,  which  are  material  only  as 
tending  to  show,  if  proved,  a  general  fraudulent  purpose 
on  the  part  of  one  or  more  of  the  defendants,  and  of  Bor- 
land. But  inasmuch  as  no  representations  by  the  defend- 
ants themselves  are  alleged,  and  as  Borland  is  not  shown 
to  have  been  their  agent,  or  to  have  been  in  any  way  con- 
nected with  them  before  the  plaintiff  purchased,  I  have 
not  thought  it  necessary  to  detail  them.  There  are  also 
circumstances  in  the  case  tending  to  show,  that  some  of 
these  transactions,  with  others  than  the  plaintiff,  were  not 
conducted  fairly  by  all  who  were  concerned  in  them.  It 
is  very  extraordinary  that  one  eighth  of  the  whole  tract 
should  have  been  given  to  Borland.    It  is  not  quite  clear 
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to  my  mind,  that  the  promise  to  Fogg  referred  to  the  sale 
of  another  tract  of  land ;  it  is  proved,  I  think,  that  Bor- 
land deluded  some  of  the  other  parties;  but  the  great 
difficulty  in  the  plaintiff's  case  is,  that  be  does  not  connect 
himself  with  these  circumstances,  and  show  himself  to  have 
been  deluded  into  making  this  purchase,  by  such  evidence 
as  will  enable  me  to  set  aside  this  conveyance  after  the 
lapse  of  so  much  time,  and  after  the  acquiescence  by  him 
which  appears ;  all  fraud  being  explicitly  denied  by  the 
answers. 

This  sale  was  made  in  August,  1835,  and  nine  years 
elapsed  before  the  bill  was  filed.  It  is  true,  no  statute  of 
limitations  is  pleaded,  and  the  lapse  of  time  is  not  specifi- 
cally relied  on  in  the  answer.  But  I  apprehend  the  true 
doctrine  on  this  subject  is  given  by  Lord  Brougham,  in 
Jrvin  et  al.  v.  Kirlqpairick^  (3  Eng.  L.  &  E.  B.  24,)  decided 
in  the  House  of  Lords  in  1851.  <<  A  party,  say  they, 
meaning  to  avail  himself  of  the  topic  of  time,  must  do  it 
by  a  plea,  and  must  succeed  altogether,  or,  I  suppose  they 
mean  to  add,  fail  altogether.  I  cannot  go  so  far  as  that. 
I,  too,  say  that  a  Court  of  Equity  will  overleap  the  barrier 
of  time  to  get  at  the  fraudulent  practice.  I,  too,  say  the 
length  of  time  which  has  elapsed  is  not  a  bar  to  this  suit 
But  that  it  should  not  enter  into  our  consideration ;  that 
it  is  to  be  wholly  dismissed ;  that  as  a  suggestion,  it  is  to 
have  no  effeet  in  moulding,  as  it  were,  in  influencing  the 
frame  of  mind,  in  which  we  shall  be  when  we  are  to  con- 
sider the  rest  of  the  case,  either  as  a  jury  upon  the  facts, 
or  as  judges  upon  the  law,  —  to  that  proposition  I  cannot 
absent.  Am  I  to  dismiss  that  fact  from  my  mind,  and 
deal  dryly  with  all  the  facts  and  all  the  law  of  this  case 
exactly  as  if  it  had  occurred  three  or  four  years,  or  as 
many  months  before  the  action  was  brought  ?  I  cannot  go 
that  length.  On  the  contrary,  I  hold  it  is  most  mate- 
rial," &c. 


SEPTEMBER  TERM,  1852.  219 


Fisher  v.  Boodj  et  al. 


This  distinctioir,  between  a  positive  bar  from  lapse  of 
time,  and  that  lying  by  and  acquiescence,  which  will 
cause  a  Court  of  Equity  to  look  upon  the  proofs  with 
some  distrust,  and  to  refuse  relief  unless  the  delay  and 
acquiescence  are  satisfactorily  accounted  for,  I  consider  a 
most  important  principle,  necessary  to  be  constantly  kept 
in  view  in  wielding  the  transcendent  powers  of  a  Court  of 
Equity ;  and  it  rests  upon  ample  authority,  though,  in  my 
judgment,  it  has  sometimes  not  been  suficiently  regarded. 
Prevost  V.  GratZy  6  Wheat.  481 ;  Elmendorf  v.  Taylor^  10 
Wheat  153;  Piatt  v.  Tattler y  9  Peters,  416;  Steams  v. 
Paige,  1  Story's  R.  217;  Wagner  w.  Baird,  7  How.  234; 
1  Mad.  Ch.  99 ;  Lawrence  v.  Blake,  8  Clark  &  Fin.  504 ; 
Bough  Y.  Richardson,  3  Story's  R.  659. 

The  plaintiff  seems  to  have  been  quite  aware  of  this 
difficulty,  and  has  introduced  into  his  bill  some  allegations 
designed  to  avoid  it.  Their  substance  is,  that  by  the 
fraudulent  practices  of  some  of  the  defendants,  and  of 
other  persons  having  a  common  interest  with  them,  the 
plaintiff  and  his  associates  were  prevented  from  discover- 
ing the  decayed  state  of  the  timber  until  the  summer  of 
1837 ;  and  the  bill  avers,  ^'  that  he  made  no  discovery  of 
the  frauds  practised  upon  him  until  the  fifth  day  of  Janu- 
ary, 1839 ;  at  which  time  your  orator  first  discovered  and 
was  satisfied,  and  felt  himself  able  to  prove,  the  many 
charges  set  forth  in  this,  his  bill  of  complaint,  and  has  to 
this  time  delayed  prosecuting  the  same  on  account  of  the 
poverty  the  said  frauds  of  the  defendants  brought  upon 
him,  and  the  hope  that  his  appeals  to  their  justice  and 
equity  would  save  him  from  the  vexation,  trouble,  and  ex- 
pense of  an  appeal  to  this  Court  for  redress." 

This,  taken  in  connection  with  the  facts  in  the  cause, 
is  far  from  being  satisfactory  to  my  mind.  It  appears 
that,  in  the  summer  of  1837,  a  large  quantity  of  this  tim- 
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ber,  taken  from  the  land  daring  the  two  preceding  years 
by  the  plaintiff  and  his  associates,  was  actually  sawed  into 
boards ;  and  it  is  the  result  of  that  operation  which  is  now 
relied  on,  as  showing  the  worthlessness  of  the  timber.  If 
the  plaintiff  did  not  then  know  that  its  quality  fell  so  far 
short  of  the  representations,  as  to  amount  to  a  fraud,  he 
was  either  guilty  of  gross  neglect,  or  there  was  not  such  a 
fraud  as  he  relies  on. 

In  respect  to  his  first  feeling  himself  able  to  prove  all 
his  charges  of  fraud  in  January,  1839,  no  particular  sources 
of  evidence,  then  first  discovered,  being  in  any  way  indi- 
cated by  the  bill,  or  appearing  in  the  proof,  I  can  allow  no 
weight  to  it  Such  vague  allegations  are  too  easily  made 
to  be  entitled  to  any  effect  If,  at  that  time,  the  plaintiff 
made  any  particular  discovery,  the  bill  should  have  stated 
what  it  was,  and  why  it  was  not  before  known,  and  how 
it  was  discovered.  Steams  v.  Paige^  7  Howard,  829.  That 
the  delay  has  arisen  from  the  poverty  of  the  plainti^ 
brought  upon  him  by  the  frauds  of  the. defendants,  is  not 
shown.  He  has  paid  the  plaintiffs  les^  than  twenty-two 
hundred  dollars ;  it  does  not  appear  that  he  lost  any  con- 
siderable sum  in  the  lumbering  operations ;  the  evidence 
tends  to  show  that,  in  1835,  he  was  worth  about  ten  thousand 
dollars,  and  that  he  was  engaged  in  other  eastern  land 
speculations.  His  letter  to  the  plaintiff,  Boody,  written  in 
January,  1838,  though  it  shows  he  was  in  want  of  money, 
does  not  indicate  poverty ;  and  there  is  no  evidence  that 
this  pretence  in  the  bill  is  well  founded. 

It  is  not  by  a  statement  of  imaginary  difficulties,  or  un- 
real obstacles,  that  delay  is  to  be  accounted  for.  In  this 
case,  I  am  not  satisfied  that  any  thing  more  substantial  is 
shown. 

But  this  case  contains  facts  still  more  formidable  to  the 
plaintifPs  claim  than  mere  delay.     From  1837  down  to 
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the  filing  of  the  bill,  lumbering  operations  have  been  car- 
ried on  upon  these  lands  by  practical  lumbermen,  and  so 
large  quantities  of  timber  removed,  as  to  effect  very  mate- 
rially the  value  of  the  land.  During  this  time  it  has  also 
been  injured  by  fire.  In  January,  1888,  after  the  timber, 
taken  off  by  the  plaintifi*  and  his  associates,  had  been 
actually  sawed  into  boards,  the  plaintifi'  wrote  a  long  let- 
ter to  Boody,  in  which  he  recognizes  his  notes  as  due,  and 
gives  assurances  of  their  being  paid.  And  though  he  does 
not  appear  to  have  been  concerned  in  the  profits  of  the 
subsequent  operation  on  the  land,  yet,  as  late  as  1840,  he 
offered  to  Purrington,  one  of  the  witnesses,  a  permit  to  cut 
timber  thereon. 

Here  is  an  amount  and  kind  of  acquiescence,  and  a  con- 
sequent change  in  the  value  of  the  property,  which  render 
the  Court,  through  the  fault  of  the  plaintiff,  unable  to  re- 
store the  parties  to  their  original  condition. 

There  is  one  other  part  of  the  bill  which  must  be  ad- 
verted to.  It  is  the  claim  for  relief,  by  reason  of  an  incum- 
brance on  that  part  of  the  land  purchased  of  Russell. 
There  can  be  no  doubt  that  a  fraudulent  concealment  of 
incumbrances  on  the  land  sold  may  lay  the  foundation  for 
relief,  by  a  rescission  of  the  sale,  even  after  the  execution 
.of  a  deed  of  conveyance  containing  covenants,  upon  which 
a  remedy  might  be  had  at  law.  But  I  apprehend  that  a 
very  different  case  from  the  present  must  be  made.  The 
answer  of  Russell  adniits  that  the  land  was  represented,  at 
the  time  of  the  sale,  to  be  unincumbered,  and  that  it  was 
his  intention  to  have  had  an  unincumbered  title  made  by 
the  holder  of  that  title ;  but  that  the  plaintiff,  with  a  full 
knowledge  of  the  state  of  the  title,  proposed  to  accept  a 
deed  from  him,  and  to  rely  on  his  removing  the  incum- 
brance, which  he  afterwards  did,  by  paying  it  off,  and 
taking  a  discharge  of  the  mortgage.    There  is  nothing  in 
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the  proofs  sufficient  to  control  this ;  and  it  is  in  part,  sup- 
ported by  the  record  evidence.  The  plaintiff  has  not 
suffered  any  loss,  by  reason  of  the  existence  of  the  mort- 
gage ;  nor  does  be  show  that  he  is  now  exposed  to  any. 
I  cannot,  for  this  cause,  set  aside  a  conveyance  made 
seventeen  years  ago. 

I  have  not  adverted  particularly  to  some  more  general 
grounds  of  complaint  contained  in  the  bill.  It  is  certainly 
true  that  the  defendants  were  not  the  owners  of  the  land 
when  the  sale  was  made,  having  only  a  right  to  purchase 
it  on  certain  terms.  It  is  true,  also,  that  the  price  at  which 
they  sold,  was  at  a  very  large  advance  upon  that  which 
they  were  to  pay.  I  am  satisfied  that  a  prudent  man,  who 
knew  the  amount  and  condition  of  the  timber  standing  on 
the  land,  would  not  have  agreed  to  purchase  at  the  rate 
of  four  dollars  and  fifty  cents  per  acre.  But  I  am  not 
satisfied,  that  the  defendants  knew  the  condition  of  the 
timber,  nor  that  the  land  was  worthless  for  lumbering  ope- 
rations. The  fact  that  practical  lumbermen  have  operated 
upon  it,  so  many  years  since  1835,  is  quite  decisive  on  this 
point.  These,  and  some  other  circumstances,  would  have 
been  entitled  to  a  more  rigid  scrutiny,  if  the  transaction 
were  recent,  and  the  plaintiff  had  approached  nearer,  to 
making  satisfactory  proof  of  the  more  specific  charges  of 
fraud  in  his  bill.  But,  independent  of  the  fraudulent  con- 
cealment, by  the  defendants,  of  the  state  of  the  timber, 
alleged,  but  not  to  my  satisfaction  proved,  they  do  not 
of  themselves  afford  ground  for  relief,  by  reason  of  firaud ; 
and  I  have,  therefore,  not  thought  it  necessary  more  par- 
ticularly to  allude  to  them. 

For  similar  reasons,  I  have  not  spoken  of  some  of  the 
points  made  in  behalf  of  the  defendants,  and  particularly 
of  the  defendant  Boody.  But  it  may  be  jMroper  to  state, 
what  was  conceded  by  the  plaintiff's  counsel,  that  his 
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connection  with  these  transactions  was,  if  any,  a  mere 
legal  relation,  he  not  having,  at  any  time,  actaally  partici- 
pated in  tiiem* 

The  bill  is  to  be  dismissed ;  and  as  to  costs,  I  shall  fol- 
low, what  I  understand  to  be  a  settled  rule,  that  if  a  bill 
charges  fraud,  which  is  not  proved,  and  the  bill  is  dismissed, 
the  plaintiff  must  pay  costs. 


COGGSWELL  VS.  Wareen  et  oL 

An  attachment  of  all  the  right,  title,  and  interest  of  the  defendant  in  and  to 
any  lands  in  the  eonnty,  binds  his  right  of  redemption  of  mortgaged  land, 
and  not  the  fee,  and  if  the  execution  be  extended  on  the  land,  the  tide  dates 
only  from  the  seizure  on  the  execution. 

By  the  law  of  Maine  a  mortgagee  may  extend  on  the  land  mortgaged,  an  exe- 
cution issuing  on  a  judgment  for  the  debt  secured  by  the  mortgage. 

If  an  officer's  return  can  be  hMy  construed  so  as  to  be  sufficient  in  law,  it  is 
the  duty  of  the  Court  so  to  construe  it 

This  was  a  bill  in  equity  to  redeem  a  mortgage.  The 
respondents  denied  the  title  of  the  complainant  to  redeem. 
It  appeared  that  the  complainant's  title  was  derived  from  Mr. 
C.  S.  Daveis,  who  having  caused  the  equity  of  redemption 
of  the  mortgagor  to  be  attached  on  an  original  writ,  ex- 
tended his  execution  on  the  land  within  thirty  days  after 
the  date  of  his  judgment.  The  respondents  claimed  under 
the  President,  Directors  and  Company  of  the  Portland 
Bank,  who  being  the  assignees  of  a  note  and  the  mortgage 
sought  to  be  redeemed,  also  caused  the  right,  titieT,  and 
interest  of  the  mortgagor,  in  any  land  in  the  county,  to  be 
attached  on  an  original  writ  founded  on  the  mortgage 
debt,  and  extended  their  execution  on  part  of  the  land 
mortgaged,  and  other  lands  of  the  mortgagor.     The  at- 
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tacbment  in  behalf  of  the  Bank  was  prior  to  that  in  behalf 
of  Mr.  Daveis,  but  the  latter  preceded  the  extent  of  the 
execution  of  the  Bank.  Some  other  facts  are  sufficiently 
adverted  to,  and  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  The  first  and  most  important  question  in 
this  case  is,  whether  the  execution  in  the  name  of  the 
Portland  Bank  could  lawfully  be  levied  on  part  of  the 
land  embraced  in  the  mortgage  given  to  secure  the  same 
debt  for  which  the  execution  issued.  Another  question 
was  made  and  argued  at  the  bar,  whether  the  attachment 
in  behalf  of  the  Bank  on  the  original  writ  was  valid.  I 
do  not  deem  it  necessary  to  decide  this  question.  The 
only  interest  which  the  debtor  had  in  this  land,  when  both 
the  attachment  in  behalf  of  the  Bank,  and  that  in  behalf 
of  Mr.  Daveis,  was  made,  was  an  equity  of  redemption, 
and  neither  attachment  could  bind  any  thing  besides  that 
equity.  But  neither  the  Bank  nor  Mr.  Daveis  caused  an 
execution  to  be  levied  on  this  equity  of  redemption  pursu- 
ant to  the  attachment.  An  equity  of  redemption,  as  such, 
can  be  levied  on,  only  by  a  sale  at  auction,  in  the  manner 
pre0cribed  by  the  Statute.  Warren  v.  Childs^  11  Mass*  R. 
222 ;  Aiken  v.  Medexj  15  Maine  R.  157.  This  was  not 
done  by  the  Bank  at  all,  nor  by  Mr.  Daveis,  until  after  the 
expiration  of  thirty  days  from  the  date  of  his  judgment 
Each  party  attached  the  equity  of  redemption,  and  'ex- 
tended the  execution  on  the  fee.  This  may  be  done,  and 
be  good  as  against  the  debtor  and  those  claiming  under 
him  subsequently  to  the  extent,  but  such  extent  does  not 
relate  back  to  the  attachment  of  the  equity,  except  in  one 
case  specially  provided  for  in  the  Statute :  B.  S.  of  1821, 
c.  60,  s.  1 — "When  any  right  in  equity  of  redeeming 
real  estate  which  is  mortgaged,  shall  be  attached  on  mesne 
process,  and  pending  such  attachment  such  mortgaged  real 
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estate  shall  be  redeemed  by  the  mortgagor,  the  attaching 
creditor  shall  have  the  same  lien  on  the  said  estate  a^ 
though  the  attachment  had  been  of  the  fee,  and  execution 
may  be  levied  thereon  accordingly." 

This  clearly  implies  what,  independent  of  this  provision, 
'woald  seem  to  be  clear,  that  in  other  cases  an  extent  can- 
not be  made  on  the  land  as  if  the  attachment  had  been  of 
the   fee,  when  it  was  of  the  equity  of  redemption  only ; 
and  the  case  stands  clear  of  the  attachments,  and  must  be 
decided  upon  a  comparison  of  the  titles  gained  by  the 
extents.     That  of  the  Bank  was  prior  in  time,  and,  if 
valid,  must  prevaiL     The  objection  made  to  it  is,  that  the 
debt,  for  which  the  execution  issued,  was  secured  by  a 
mortgage  covering  the  land  levied  upon.     Whether  this 
objection  be  valid  depends  upon  the  local  law  of  Maine. 
The  argument  is  that  this  law  has  given  to  the  mortgagor 
three  years,  after  entry  for  condition  broken,  to  redeem  the 
land ;  that  if  the  creditor  can  extend  his  execution  on  the 
land  he  may  thereby  cut  down  the  term  of  redemption  to 
one  year  from  the  date  of  the  extent,  which  may  be,  as  in 
this  case  it  was,  less  than  three  years  from  the  breach  of 
the  condition ;  and  that  by  taking  a  mortgage,  the  creditor 
does  impliedly  agree,  that  in    respect  to  that  debt,  the 
debtor  shall  have  a  right  of  redemption  for  three  years, 
from  the  entry  for  breach  of  condition. 

This  argument  has  had  the  sanction  of  high  authority, 
(Atkins  V.  Sawyer^  1  Pick.  351,)  but,  in  my  mind,  as  ap* 
plied  to  an  extent  on  the  land,  it  is  open  to  much  question. 
The  statute  which  gives  this  right  of  redemption  is  limited 
to  a  particular  class  of  cases.  There  is  no  general  and 
positive  provision  of  statute  law,  that  mortgagors  shall 
have  a  right  to  redeem,  for  three  years  after  the  debt  be- 
comes payable.  The  design  of  the  statute  was  to  regulate 
foreclosures,  by  entry  for  condition  broken,  and  it  merely 
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provides,  that  when  the  mortgagee  shall  have  obtained 
actual  possession  for  condition  broken,  the  mortgagor  may 
redeem  at  any  time  within  three  years  next  after  sncb 
possession  obtained,  and  not  afterwards.  But  the  same 
system  of  statute  law  enables  every  judgment  creditor,  to 
levy  his  execution  on  the  land  of  his  debtor,  and  just  as 
clearly  grants  this  right  to  the  creditor,  as  the  other  laTKr 
grants  the  right  of  redemption  to  the  debtor.  Both  must 
stand  and  be  effectual,  if  possible.  The  legislature,  having 
made  no  exception  out  of  its  grant  of  remedy  to  the  cre- 
ditor, none  can  be  implied  by  the  Court,  unless  clearly 
demanded  by  some,  other  provision  of  law ;  and  if  that 
other  provision  is  applicable  only  to  a  different  remedy  by 
foreclosure,  and  may  have  a  legitimate  effect  according  to 
its  terms  and  apparent  meaning,  without  interfering  with 
other  remedies,  I  should  hesitate  long,  before  I  resorted  to 
it,  to  create  a  limitation  upon  the  right  of  creditors,  to  use 
the  ordinary  process  of  the  law. 

To  say  that  the  creditor  has  agreed  that  the  debtor  may 
have  three  years  to  redeem,  is  to  assume  the  very  point  in 
controversy.  He  has  placed  himself  in  a  position,  in 
which,  if  he  seeks  to  foreclose  the  right  to  redeem,  three 
years  are  required  to  complete  that  remedy,  but  if  he  ex- 
tend his  execution  on  the  land,  only  one  year  is  required 
to  give  him  an  absolute  titie.  And  the  debtor  may  as 
well  be  supposed  to  have  agreed  to  the  latter,  as  the  cre- 
ditor to  the  former.  Besides,  this  supposed  agreement 
would  be  inconsistent  with  the  right  of  the  creditor  to 
seize  other  property  of  the  debtor  on  the  execution,  for  the 
debt  secured  by  the  mortgage;  because  tliis  proceeding 
compels  a  redemption  within  the  term  of  three  years. 
Gushing  v.  Sturdy  4  Pick.  253.  The  truth  seems  to  me  to 
be,  that  without  resorting  to  any  implied  agre^nent,  the 
debtor,  by  giving  the  mortgage,  subjects  his  land  to  all  such 


SEPTEMBER  TERM,  1852.  227 

Ck>ggswell  V.  Warren  et  al 

rights  as  the  law  'confers  on  mortgagees ;  and  by  giving 
his  promissory  note  for  the  mortgage  debt,  he  subjects  his 
person  and  property,  generally,  to  the  remedies  which  the 
lavr  affords  to  compel  its  payment  at  maturity. 

Whether  one  remedy  or  the  other  will  most  speedily 
extinguish  the  equity  of  redemption,  must  depend  upon 
the  course  of  the  courts,  and  the  time  required  to  obtain  a 
judgment ;  in  which  it  is  by  no  means  a  case  beyond  expe- 
rience, to  obtain  a  judgment  at  law,  levy  the  execution, 
and  wait  a  year  for  the  right  of  redemption  from  such  levy 
to  expire,  would  prove  quite  as  tardy  as  a  foreclosure  by 
possession. 

I  should  feel  great  difficulty,  therefore,  acting  on  my  own 
views  of  the  law,  in  assenting  to  the  doctrine  of  Atkins  v. 
Sawyer  J  as  applied  to  an  extent  on  the  land  mortgaged. 
I  should  yield  to  its  authority  in  adjudicating  upon  titles 
in  Massachusetts,  although  the  same  learned  Court,  which 
decided  that  case,  refused,  in  Buck  v.  Ingersollj  11  Metcalf 
K.  226,  to  apply  the  rule  to  personal  property.  But  sitting 
in  Maine,  to  try  a  title  to  real  property  in  that  State,  I 
assent  to  the  rule,  which  I  think  fairly  deducible  from  the 
case  of  Porter  v.  Kingy  1  Greenl.  R.  297.  Some  of  the 
comments  of  the  complainant's  counsel  on  that  case  are 
well  founded ;  but,  at  the  same  time  it  is  true,  that  the 
question  whether  an  extent  on  part  of  the  land  mortgaged, 
to  satisfy,  in  part,  the  mortgage  debt,  was  valid,  and  effect- 
ual to  give  the  mortgagee  an  absolute  title  at  the  expira- 
tion of  one  year,  was  made  and  argued  by  counsel,  and 
decided  by  the  Court.  The  case  called  for  a  decision  of 
this  question.  The  mortgagee  having  sold  the  land  thus 
extended  on,  for  a  larger  sum  than  the  appraised  value  at 
which  it  was  set  off  to  him,  the  mortgagor  claimed  that  he 
should  account  for  that  larger  sum,  upon  the  ground  that 
the  relation  of  the  parties  was  not  changed  by  the  extent, 
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nothing  having  passed  thereby.  To  this  it  was  r^lied^ 
that  the  relations  of  the  parties  was  changed  by  the  extent, 
and  that  this  land  passed  in  the  same  manner  as  if  the 
land  levied  on,  had  not  been  embraced  in  the  mortgage ; 
and  the  Court  said :  <<  That  the  land  having  been  regularly 
set  off  to  the  creditor  at  an  appraised  value,  according  to 
the  forms  of  law,  his  title  to  it  became  perfect,  .after  the 
lapse  of  a  year  from  the  extent.  The  mortgage  was 
intended,  merely  to  increase  the  certainty  of  payment  of 
the  debt,  not  to  place  any  part  of  the  debtor's  estate  out 
of  the  reach  of  the  common  and  ordinary  process  of  the 
law." 

It  is  observable,  also,  that  the  Portland  Bank  was  the 
indorsee  of  the  notes  on  which  their  judgment  was  reoo* 
vered.  In  Crane  v.  March,  4  Pick.  It.  131,  it  was  held,  that 
the  indorsee  of  a  note,  secured  by  mortgage,  might  cause 
the  equity  of  redemption  to  be  attached,  and  sold  on  exe- 
cution. In  that  case  a  thurd  person  held  the  mortgage,  as 
a  trustee,  for  the  indorsee ;  here  the  mortgage,  as  well  as 
the  notes,  were  assigned  to  the  Bank ;  but  this  seems  to 
me,  not  a  distinction  of  any  real  importance. 

This  objection  to  the  respondent's  title  must  therefore 
be  overruled.  Two  other  objections  are  taken  to  the  form 
of  the  levy.  The  first  is,  that  the  statute,  in  force  when 
the  execution  was  extended,  required  the  appraisers  to  set 
out  the  land  by  metes  and  bounds,  and  they  have  only 
described  the  land  generally,  and  then  given  a  reference  to 
a  deed  recorded  in  the  Registry  of  Deeds  for  the  county. 

Whatever  might  have  been  thought  of  this  objection  if 
the  question  were  new,  I  am  of  opinion  that  it  ia  fore- 
closed by  the  decision  of  the  Supreme  Court  of  Massa- 
chusetts, in  Boylston  v.  Carver^  11  Mass.  B^  515,  decided 
in  1814,  while  Maine  was  a  part  of  that  State*  When, 
after  the  separation  of  this  State,  it  enacted  the  same 
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statute  here,  I  must  consider  that  it  was  intended  it  should 
be  expounded  here  according  to  the  construction  which 
faad  ahready  been  given  to  it. 

The  remaining  question  arises  upon  the  officer's  return 
on  the  execution.     The  part  objected  to  is  as  follows :  ^- 

^  I  have  this  day  levied  the  within  execution  thereon, 
and  I  have  delivered  seisin  and  possession  of  said  estate 
to  the  said  attorneys  and  assignees  of  the  creditors,  John 
Warren  and  Nathaniel  Wanen ;  to  have  and  to  hold  the 
same  to  them  and  to  their  heirs  and  assigns  forever,  in  full 
satisfaction  of  this  execution,  and  all  fees  and  charges  of 
levying  the  same;  which  charges  amount  to  eighty-four 
dollars  and  eighteen  cents.  I  therefore  return  this  execu- 
tion satisfied  in  fulL         Jere.  Martin,  Deputy- Sheriff. ^^ 

«  May  16, 1840.  Received  of  Jeremiah  Martin,  Deputy- 
Sheriff,  seisin  and  possession  of  the  above  described  pre- 
mises, in  full  satisfaction  of  the  within  execution,  and  the 
charges  of  levying  the  same.  John  Warren, 

Nathaniel  Warren,    . 
Attorneys  and  Assignees  of  the  within  named  creditors^ 

but  for  our  oum  use  a/nd  benefUP 

It  is  a  fair  presumption  that  the  officer  intended  to  make 
a  legal  extent  and  return,  and  therefore  if  his  language 
fairly  admits  of  a  construction  which  will  make  the  return 
legal  and  sufficient,  it  should  be  so  construed.  There  is 
no  doubt  John  and  Henry  Warren  were  duly  authorized 
to  receive  seisin  as  attorneys  for  the  creditors.  The 
return  of  the  officer  declares  he  delivered  seisin  of  the 
estate  ^  to  the  said  attorneys  and  assignees  of  the  credit- 
ors." If  they  were  attorneys,  it  is  of  no  importance  that 
they  were  also  assignees,  and  mentioning  that  has  no 
effisct.  The  return  proceeds  <<to  have  and  to  hold  the 
same  to  them  and  their  heirs  and  assigns  forever,  in  fall 

satisfaction  of  this  execution."     The  last  antecedent  to 
VOL.  I.  30 
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"  them  "  is  "  John  and  Nathaniel  Warren,"  but  the  context 
shows  they  were  not  the  persons  meant,  because  the  hold- 
ing is  to  be  in  full  satisfaction  of  the  execution,  and  this 
could  only  be  by  the  execution  creditors  having  the  land ; 
setting  it  off  to  the  attorneys  would  not  satisfy  the  exe- 
cution. 

I  think  that,  taking  the  whole  return  together,  the  mean- 
ing is,  that  the  land  was  set  off  to  the  execution  creditors, 
and  not  to  the  attorneys,  and  this  title  of  the  creditors  i^as 
subsequently  conveyed  to  the  defendants.  Some  objection 
was  made  to  the  receipt  of  seisin,  the  attorneys  declaring 
therein,  that  it  was  accepted  by  them  as  attorneys  and 
assignees  of  the  creditors,  but  for  their  own  use.  But  if 
they  acted  as  attorneys  the  statute  was  complied  with,  and 
whether  they  were  also  assignees,  and  intended  to  hold  the 
land  to  their  own  use,  were  matters  between  them  and  the 
creditors,  and  did  not  affect  the  validity  of  the  proceedings. 
There  is  no  inconsistency  in  their  acting  as  attorneys  and 
being  at  the  same  time  the  equitable  owners  of  the  land. 

The  result  is  that  the  defendants^  title  must  prevail,  and 
the  bill  must  be  dismissed  with  costs. 

BameSj  and  E.  H.  Daveis^  (with  whom  was  W.  P.  FeS' 
senden)  for  the  complainant 

Shepleyy  for  the  respondents. 


J.  WiNOATB  Carr,  Assignee  in  Bankruptcy  of  William 

Smith,  vs.  Stephei^  Hilton  et  aL 

Ltndfl  held  for  a  bankrupt,  npon  a  trnst  which  lesolted  firom  the  payment  of 
the  entire  consideration  by  the  bankrupt,  before  the  Bankrupt  Act  was  passed, 
belong  to  the  assignee. 

If  such  trnst  was  created  to  conceal  the  property  from  creditors,  this  ought 
prevent  a  court  of  equity  from  lending  its  aid  to  the  bankrupt  to  enforoe 
the  trust,  but  the  assignee  may  enforce  it,  for  the  benefit  of  crediion. 
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I4uids  conyeyed  to  a  third  person  bj  the  banknipt,  withoat  any  consideration, 
upon  a  secret  parol  tnist  in  his  fayor,  for  the  purpose  of  defrauding  credit- 
ors, pass  to  the  assignee,' although  the  conyejances  were  made  before  the 
passage  of  the  Bankrupt  Act. 

Under  the  eighth  section  of  the  Bankrupt  Act,  the  caose  of  action  in  such  a 
case  does  not  accrue,  until  the  fraud  is  discoyered. 

The  repeal  of  the  Bankrupt  Act  does  not  preyent  an  assignee  from  instituting 
suits  to  reduce  the  property  of  the  bankrupt  to  possession. 

-  •> 

This  case  is  fully  stated  in  the  opinion  of  the  Court,  by 

Curtis,  J.  J.  Wingate  Carr,  as  assignee  in  bankruptcy 
of  William  Smith,  has  filed  his  bill  in  equity,  stating  that 
Smith  was  decreed  a  bankrupt,  and  the  complainant  ap- 
pointed his  assignee,  in  February,  1843 ;  that  the  amount 
of  debts  sworn  to  by  the  bankrupt  was  large,  while  the 
assets  disclosed  by  him  were  not  sufficient  to  pay  the 
charges  of  the  bankruptcy ;  that  at  different  dates,  between 
the  years  1834  and  1840,  inclusive,  the  bankrupt  being 
insolvent,  for  the  purpose  of  concealing  his  property  from 
his  creditors,  made  sundry  conveyances  thereof  to  the 
defendant,  and  facts  are  stated  showing  that  the  defendant 
must  have  participated  in  this  fraudulent  intent  The  bill 
fixrther  states  that  the  bankrupt  exchanged  some  property 
for  a  farm  in  Newport,  in  the  District  of  Maine,  and  in- 
stead of  taking  the  title  to  himself,  caused  the  same  to  be 
conveyed  to  the  defendant,  and  his  brother  since  deceased ; 
that  the  latter  has  conveyed  his  title  to  Henry  Warren 
Esquire,  a  counsellor  of  this  Court,  who  is  made  a  party 
to  the  bill,  and  who  is  ready  to  perform  all  such  orders  and 
decrees  as  the  Court  may  make  in  the  premises,  such  being 
the  purpose  for  which  he  holds  that  title ;  that  the  title  to 
the  said  farm  was  thus  vested  in  the  defendant  and  his 
brother,  to  conceal  the  property  from  the  creditors  of  the 
bankrupt,  but  the  bill  does  not  aver  that  the  defendant 
was  a  party  to  this  fraud,  or  had  knowledge  that  the  legal 
title  was  vested  in  him. 
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The  bill  further  states  that  these  frauds  of  the  bankrupt 
were  unknown  to  the  complainant  until  within  two  years 
before  the  filing  of  the  l»ll,  and  it  details  when  and  bow 
the  frauds  were  discovered  by  him. 

The  defendant  has  demurred  to  the  bill,  and  has  as- 
signed, orally,  four  causes  of  demurrer,  which  must  be 
separately  considered. 

The  first  is,  that  these  transactions,  being  all  prior  to  the 
passage  of  the  Bankrupt  Act,  and  there  being  no  averment 
that  either  of  them  was  in  contemplation  of  bankruptcy, 
or  of  the  passage  of  a  bankrupt  law,  no  title  passed  to  the 
assignee,  and  he  cannot  sustain  this  bill. 

In  passing  on  this  objection,  it  is  necessary  to  distin- 
guish the  case  of  the  Newport  farm  from  the  other  trans- 
actions. The  legal  title  to  these  lands  was  never  in  the 
bankrupt,  but  the  whole  consid^ation  having  moved  from 
him,  a  trust  resulted  to  him  by  operation  of  law,  and  he 
was  the  equitable  owner  of  the  lands,  at  the  date  of  the 
decree  in  bankruptcy. 

The  third  section  of  the  act,  (5  Stat  at  Large,  442,) 
enacted  that  all  property  and  rights  of  property,  of  every 
name  and  nature,  and  whether  real,  personal,  or  mixed,  of 
every  bankrupt,  except  household  furniture,  &;c.,  not  ex- 
ceeding in  value  three  hundred  dollars,  shall,  by  mere  ope- 
ration of  the  decree,  be  devested  out  of  the  bankrupt,  and 
vested  in  the  assignee.  There  can  be  no  doubt  that  the 
equitable  ownership  of  lands,  by  reason  of  a  resulting 
trust,  is  a  right  of  property,  within  the  meaning  of  this 
clause.  But  it  is  argued  that  the  section  only  provides 
that  the  assignee  shall  have  the'same  rights,  titles,  powers, 
and  authority  to  sue  for  the  same  that  the  bankrupt  had 
before,  or  at  the  time  of  his  being  declared  a  bankrupt ; 
and  that  the  bankrupt  himself  could  not  have  had  the  aid 
of  a  Court  of  Equity,  to  enforce  a  trust  created  for  the 
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purpose  of  defiranding  his  creditors.  Whether  a  Court  of 
Squity  would  permit  the  trustee  to  set  up  the  fraud  as  a 
bar  to  a  bill  by  the  cesttd  que  trusty  it  is  not  necessary  in  this 
case  to  determine.  On  the  authority  of  Mucklesian  v.  Broums 
6  Ves.  68,  OUley  v.  Brovme,  1  B.  &  B.  360,  and  OhapUn 
V.  Chaplin,  3  P.  Will.  283,  I  should  hold  the  affirmative ; 
this,  however,  would  not  rest  upon  any  want  of  title  in 
the  bankrupt,  but  upon  a  very  different  ground,  which  will 
be  presently  stated.  But  there  is  a  very  broad  distinction 
between  a  bill  by  the  bankrupt,  the  author  of  the  fraud, 
and  one  by  the  assignee,  who  seeks  to  recover  the  property, 
for  the  benefit  of  the  very  interest  sought  to  be  defrauded. 
The  ground  for  refusing  relief  to  the  author  of  the  fraud 
is  a  principle  of  public  policy,  which  forbids  the  Court  to 
be  ancillary  to  a  plan  for  evading  the  law  and  depriving 
creditors  of  their  just  and  legal  rights.  But  where  the 
assignee  sues,  the  case  is  reversed ;  to  grant  the  relief,  is  to 
act  in  accordance  with  these  rights  of  creditors,  and  in 
opposition  to  the  contemplated  fraud,  while  to  refuse  it 
would  be  to  aid  in  its  perpetratiwi. 

Lord  Bedesdale,  in  Joy  v.  Campbell,  1  Sch.  &  Lef.  328, 
held,  that  legatees  and  creditors  were  entitled  to  relief,  and 
this  distinction  between  the  author  of  the  fraud  and  one 
claiming  through  him,  had  previously  been  taken  by  Lord 
Eldon,  in  Muddesion  v.  Brovm.  See,  also,  Fairbanks  v. 
Bladdngtm,  9  Pick.  93 ;  Martin  v.  Boot,  17  Mass.  B.  228 ; 
Holland  v.  Oruft,  20  Pick.  R.  321.  I  am  clearly  of  opi- 
nion,  therefore,  that,  as  respects  these  lands  in  Newport,  the 
assignee  may  maintain  this  bill ;  and  as  the  demurrer  is  to 
the  whole  bill,  it  follows  that  so  far  as  respects  the  objec- 
tion to  the  assignee's  title,  it  must  be  overruled.  But  as 
the  question  concerning  his  title  to  the  other  lands  must 
at  some  time  be  determined,  and  has  been  fully  argued,  I 
think  it  proper  to  express  my  opinion  thereon. 

20* 
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The  argument  against  the  title  is,  that  there  are  no  words 
in  the  act  suflBcient  to  pass  to  the  assignee,  the  title  to  pro- 
perty conveyed  by  the  bankrupt,  to  defraud  his  creditors 
prior  to  the  passage  of  the  bankrupt  act.  On  examining 
the  law,  it  will  be  found  there  are  no  express  words  in  it 
passing  to  the  assignee  property  conveyed  by  the  bankrupt 
to  defraud  creditors,  at  any  time,  unless  made  in  contem^ 
plation  of  bankruptcy,  which  is  now  settled  to  mean  some- 
thing more  than  insolvency.  Buckingham  v.  McLean^  13 
How.  150. 

The  two  great  objects  of  the  Bankrupt  Law  were,  the 
equal  distribution  of  all  the  property  of  the  debtor  among 
those  justly  entitled  to  it,  and  the  relief  of  honest  debtors, 
who  should  conform  to  its  provisions,  from  the  burden 
of  their  debts.  It  is  a  notorious  fact  that  the  pecuniary 
state  of  the  country  at  the  time,  was  the  great  and  leading 
inducement  to  the  passage  of  the  law,  and  that  it  was 
expected  and  intended  to  operate,  as  in  fact  it  did  operate, 
upon  a  vast  number  of  cases  of  persons  who  had  pre- 
viously become  insolvent. •  To  hold  that  no  property,  fraud- 
ulently conveyed  by  any  of  these  persons,  before  the 
date  of  the  law,  could  be  distributed  under  it,  would  be  so 
much  in  conflict  with  one  of  its  great  purposes,  that  I 
should  come  very  reluctantly  to  that  conclusion.  It  does 
not  seem  to  me  necessary  to  do  so.  A  fraudulent  convey- 
ance is  no  effectual  conveyance,  as  against  the  interest 
intended  to  be  defrauded.  This  interest  the.  assignee 
represents,  so  far  as  respects  all  creditors  who  prove  their 
claims.  They  can  have  no  remedy  which  will  reach  pro- 
perty fraudulently  conveyed,  except  through  the  assignee, 
because  they  can  sustain  no  suit  against  the  debtor.  Their 
remedies  are  absorbed  in  the  great  and  comprehensive  reme- 
dy under  the  commission,  by  virtue  of  which  the  assignee  is 
to  collect  and  distribute  among  them,  the  property  of  their 
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debtor  to  which  they  are  justly  and  legally  entitled.  The 
case  of  the  assignee  is,  therefore,  that  the  lands  in  ques- 
tion are  the  property  of  the  debtor,  and  that  he  prays  the 
aid  of  this  Court  to  remove  an  apparent  cloud  upon  the 
title,  which,  though  void,  interferes  with  the  discharge  of 
his  official  duty.  In  this  view,  the  case  is  vdthin  the 
express  terms  of  the  third  section  of  the  Act,  and  it  is  the 
view  taken  in  Sands  v.  Codwise^  4  Johns.  R.  536,  espe- 
cially  by  Chief  Justice  Spenser,  and  Mr.  Justice  Kent.  In 
my  judgment  it  is  a  sound  view.  See,  also,  Martin  v. 
Root,  17  Mass.  R.  228,  and  Holland  v.  Oruftj  20  Pick.  321. 
But  here,  also,  it  is  urged,  that  the  subsequent  language  of 
this  section  proves  that  the  words,  <<  all  the  property  and 
rights  of  property,"  &c.,  were  not  intended  to  apply  to  any 
property  which  the  bankrupt  himself  would  not  have  had 
a  title  to  recover,  if  he  had  not  been  decreed  a  bankrupt 

It  is  not  easily  apparent,  what  was  intended  by  this 
clause.  Its  language  is,  '^  and  the  assignee,  so  appointed, 
shall  be  vested  with  all  the  rights,  titles,  powers,  and  au- 
thorities to  sell,  manage,  and  dispose  of  the  same,  and  to 
sue  for  and  defend  the  same,  as  fully,  to  all  intents  and 
purposes,  as  if  the  same  were  vested  in,  or  might  be  exer- 
cised by,  such  bankrupt,  before,  or  at  the  time  of  his  bank- 
ruptcy, declared  as  aforesaid."  The  general  idea  here 
conveyed,  is,  succession  to  the  bankrupt; — though  some- 
what obscure,  this  general  idea  is  sufficiently  conveyed ; 
but  one  difficult  inquiry  is— -succession  to  the  rights  be- 
longing to  the  bankrupt,  at  what  time  ?  The  answer  of 
the  statute  is,  "  before  or  at  the  time  of  his  bankruptcy ; " 
that  is,  at  any  time  before  the  instant  when  the  rights  and 
powers  of  the  assignee  became  vested.  I  must  admit  the 
difficulty  of  discerning  the  precise  meaning  and  effect  of 
this  clause ;  but  I  do  not  see  that  it  is  sufficient  to  control 
what,  I  think,  is  one  of  the  great  objects  of  the  law.    If 
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the  assignee  is  vested  with  the  same  powers  which  the 
bankrapt  had  before^  or  at  the  time  of  his  bankraptcyi  be 
has  a  right  to  the  interposition  of  this  Court,  in  this  case ; 
for  there  was  a  time  before  the  bankruptcy,  when  the  title 
of  the  bankrupt  was  perfect  Yet  it  cannot  be  supposed 
that  in  a  clause,  the  general  idea  of  which  is  successioni 
the  legislature  intended  to  r/efer  to  any  and  all  past  rights 
which  had  at  any  time  existed.  What  then  is  the  mean* 
ing  of  the  clause,  <<  before,  or  at  the  time  of  his  bank- 
ruptcy," as  descriptive  of  the  period  of  time  to  which  refer- 
ence is  to  be  had,  in  considering  what  rights  and  powers  this 
clause  confers  on  the  assignee  ?  This  is  a  question  of  great 
difficulty,  and,  in  my  judgment,  the  only  safe  means  of 
solving  it  are  found  in  the  general  purpose  and  object  of 
the  law.  This  general  purpose  requires  that  property, 
which  belonged  to  the  bankrupt,  at  the  time  of  the  bank- 
ruptcy, should  be  distributed  among  his  creditors  who 
prove  their  claims ;  it  further  requires  that  property,  at- 
tempted to  be  conveyed  by  him  to  defraud  those  creditors, 
should  be  treated  as  his  property ;  if  it  be  treated  as  the 
property  of  the  bankrupt,  the  assignee,  by  virtue  of  his 
title,  and  as  the  trustee  of  the  creditors,  has  a  right  to  the 
aid  of  this  Court  in  this  case.  Cases  might  occur,  and 
may  be  supposed,  in  which  the  possession  of  the  title  of 
the  bankrupt  might  not  be,  of  itself,  sufficient  Without 
more,  it  would  not  enable  the  assignee  to  sue  in  his  own 
name,  upon  any  chose  in  action^  not  negotiable,  nor  to 
maintain  a  real  action  upon  a  disseisin,  or  for  a  mere  right 
of  the  bankrupt  In  this  view,  it  may  be  considered  as 
not  designed  to  limit,  or  give  a  construction  to  the  preced- 
ing clause,  which  vests  the  property,  but  as  superadding 
thereto  some  other  rights  and  powers,  which  would  not 
otherwise  have  attached  to  its  ownership.  This,  accord- 
ing to  the  best  opinion  I  can  form,  is  the  real  purpose  and 
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cfffect  of  the  clause,  and  in  this  aspect  it  does  not  interfere 
with  the  right  of  the  plaintiff  to  maintain  this  bill. 

In  my  opinion,  the  property  fraudulently  conveyed,  is  to 
be  deemed  property  of  the  bankrupt,  and  was,  by  the 
decree,  vested  in  the  assignee.  This  enables  him  to  main- 
tain  the  bill.  He  has  no  occasion  to  resort  to  the  subse- 
quent clause,  for  any  enlargement  of  his  powers,  and  the 
design  of  that  clause  was  not  to  deprive  the  assignee,  of 
rights  which  attach  to  the  ownership  of  the  property,  in 
the  capacity  in  which  he  holds  it,  but  to  enlarge  his  pow- 
ers and  confer  rights  upon  him  which,  on  the  ordinary 
principles  of  law,  do  not  belong  to  a  mere  voluntary 
assignee. 

The  next  cause  of  demurrer  is  the  bar,  arising  from  the 
last  clause  of  the  eighth  section  of  the  Bankrupt  Act, 
which  is  as  follows :  '<  No  suit  at  law  or  in  equity  shall, 
in  any  case,  be  maintainable  by  or  against  such  assignee, 
or  by  or  against  any  person  claiming  an  adverse  interest, 
touching  the  property  and  rights  of  property  aforesaid,  in 
any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  of  bank- 
ruptcy, or  after  the  cause  of  action  shall  first  have  accrued." 

The  bill  avers  that  the  fraud,  which  is  the  present  cause 
of  action,  was  discovered  within  two  years  before  the  filing 
of  the  biU.  Long  before  the  statute  was  enacted,  the  same 
words,  in  other  statutes  of  limitations,  had  received  a  con- 
struction, both  in  England  and  America,  at  law  and  in  equi- 
ty, and  in  the  courts  of  the  United  States  as  well  as  in 
other  tribunals.  The  cases  in  the  English  Chancery  are  very 
numerous,  and  it  is  not  necessary  to  detail  them.  They 
are  collected  by  Mr.  Lewin,  in  his  Treatise  on  Trusts, 
p.  616.  In  this  country,  also,  there  are  decisions  in  most  of 
the  courts  of  the  last  resort,  one  of  the  earliest  of  which  is 
First  Massachusetts  Turnpike  Corp.  v.  Fields  3  Mass.  R.  301, 
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followed  by  jEJbmer  v.  Fishj  1  Pick.  435^  and  Welles  v.  FUhj 
3  Pick.  74.  See,  also,  Sherwood  v.  SiUton^  5  Mason,  143 ; 
MUcheU  V.  Thampsonj  1  McLean,  96.  The  settled  statutes 
of  limitation  do  not  run,  in  cases  of  fraud  while  it  is  secret. 
Some  difference  of  opinion  has  existed,  respecting  the 
grounds  for  this  rule ;  but,  in  my  judgment,  the  most  rea- 
sonable and  sensible  ground  is,  that,  substantially,  the  title 
to  avoid  the  transaction  does  not  arise  until  the  fraud  is 
known.  This  is  the  practical  and  just  view,  and  to  this  I 
assent;  and  hold  that  when  the  cause  of  action  is  a 
fraud,  the  action  does  not  accrue  while  its  cause  is  con- 
cealed ;  and  this  interpretation  I  must  consider  to  have  been 
within  the  intention  of  the  legislature,  when  it  used  the 
same  language,  which  had  acquired  a  settled  meaning  to 
that  effect. 

It  is  objected,  however,  that  this  bill  does  not  contain 
any  averment  that  the  cause  of  action  was  fraudulently 
concealed.  But  it  does  state  a  case  of  secret  fraud,  and  it 
would  be  difficult  to  distinguish  this  from  fraudulent  con- 
cealment. A  secret,  or  what  is  the  same  thing,  concealed 
fraud,  when  it  is  the  cause  of  action,  is  a  fraudulent  con- 
cealment of  the  cause  of  action. 

Another  cause  of  demurrer  was,  that  the  repeal  of  the 
bankrupt  law  put  an  end  to  the  complainant's  right  to 
sustain  this  bill ;  but  it  is  clear  the  saving  clause  in  the 
repealing  act  covers  the  case/ 
The  demurrer  is  overruled. 

SUfffortj  for  the  demurrer. 

AUen  and  Warren^  conird. 
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Henry  Warren  vs.  Albert  Emerson. 

A  tnuiflfer  of  a  negotiable  note  and  mortgage  to  the  plaintiiF,  to  indemnif j 
him,  he  agreeing  to  letransfer  them  if  indemnified,  held,  not  a  legal  mort- 
gage, bat  a  conreyance  m  trust. 

The  maker  of  the  note,  haying  acquired  the  equitable  interest  of  the  assignor, 
may  use  it  in  his  defence  to  an  action  at  law  on  the  note. 

This  was  an  action  by  the  indorsee  of  a  promissory 
note  against  the  maker.  At  the  time  the  note  was  in- 
dorsed to  the  plaintiff,  he  gave  to  the  indorser,  who  was 
also  the  payee  of  the  note,  the  following  memorandum,  in 
writing:  — 

Boston,  December  22,  1848. 

Whereas,  Nathaniel  Hatch,  of  Porter  township,  State 
of  Pennsylvania,  has  this  day  indorsed  and  delivered  over 
to  me  the  note  of  Albert  Emerson,  of  Bangor,  dated  Sep- 
tember 14, 1847,  for  the  sum  of  twelve  hundred  dollars, 
payable  in  two  years  from  the  date  thereof,  with  interest ; 
which  note  is  secured  by  mortgage  of  land  in  Bangor, 
Maine,  named  in  the  mortgage  deed  of  September  10, 1847, 
and  tbis  day  assigned  to  me  by  said  Hatch ;  all  of  which 
is  done  to  hold  me  harmless  against  the  payment  of  my 
two  acceptances  this  day  to  said  Hatch's  order,  payable 
at  the  Bank  of  Commerce,  in  Philadelphia,  for  the  sum  of 
five  hundred  dollars  each,  at  six  months  from  date ;  and 
on  the  payment  of  said  acceptances,  on  the  day  on  which 
the  same  are  payable,  and  the  sum  of  fifty  dollars,  I  agree 
to  deliver  said  note,  and  reassign  said  mortgage  to  said 
Hatch.  Henry  Warren* 

Only  one  of  the  plaintifTs  acceptances  was  negotiated 
by  Hatch,  who  failed  to  take  it  up  at  its  maturity ;  and  it 
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was  ultimately  paid  by  the  plaintiff.  On  the  second  day  of 
November,  1850,  Hatch  gave  to  Emerson  the  following 
order:  — 

Bangor,  November  2,  1850. 
Henry  Warren,  Esq. 
Dear  Sir  :  —  Having  settled  with  Albert  Emerson  the 
amount  due  on  mortgage  from  him  to  me,  the  same  which 
I  assigned  to  you,  you  will  assign  said  mortgage  to  him, 
or  discharge  the  same,  as  he  may  direct,  upon  his  satisfy- 
ing your  claim  on  the  same. 

Nathaniel  Hatch. 

The  question  was,  whether  the  plaintiff  could  recover 
of  the  defendant  any  greater  sum  than  was  necessary  for 
his  indemnity,  and  the  sum  of  fifty  dollars,  mentioned  in 
the  memorandum. 

Curtis,  J.  The  memorandum,  given  by  the  plaintiff  to 
Hatch,  declares  the  trust  upon  which  the  note  and  mort- 
gage were  held  by  him.  The  legal  effect  of  the  arrange- 
ment was,  that  the  plaintiff  became  the  holder  of  the  legal 
title  to  the  note  and  mortgage,  clothed  with  an  equitable 
right  to  apply  their  proceeds  to  his  own  indemnification ; 
and  that,  subject  to  this  right  of  the  plaintiff,  the  equita- 
ble interest  and  ownership  remained  in  Hatch.  In  other 
terms,  the  plaintiff  held  the  note  and  mortgage  in  trust,  to 
apply  so  much  of  their  proceeds  as  might  be  needful  to 
indemnify  himself  and  pay  the  sum  of  fifty  dollars,  and  the 
residue  to  pay  to  Hatch. 

It  has  been  argued,  that  the  transaction  amounted  to  a 
legal  mortgage  of  a  chattel,  which  became  absolute  in 
sixty  days  after  the  breach  of  the  condition,  according  to 
the  local  law  of  Maine.  But  to  constitute  a  technical 
legal  mortgage,  there  must  be  a  condition  in  the  convey- 
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ance,  or  in  some  defeasance  making  part  of  the  same 
transaction,  by  the  mere  force  of  which  the  title  is  revested 
in  the  mortgagor,  if  the  condition  is  performed.  This 
znemorandam  does  not  contain  such  a  condition ;  it  pro- 
vides for  a  retransfer  of  the  title  from  the  plaintiff  to  Hatch, 
if  the  acceptances  shall  be  paid  by  Hatch  at  their  matu- 
nty ;  and  if  it  did  set  out  such  a  condition,  still  it  would 
not  amount  to  a  defeasance,  so  as  to  constitute  a  techni- 
cal mortgage,  because  an  interest  in  the  realty  was  con- 
veyed by  deed,  and  the  instrument  of  defeasance  must  be 
under  seal. 

It  is  true,  the  note  is  a  chattel;  but  it  can  hardly 
be,  that  the  interest  in  the  realty  was  intended  to  be 
held  by  one  species  of  title,  and  the  note  by  another. 
Both  were  transferred  to  the  plaintiff  for  the  same  purpose, 
and  as  one  transaction ;  both  were  agreed  to  be  retrans- 
ferred  by  him  at  the  same  time,  and  in  the  same  event ; 
and  the  note  and  mortgage  together,  made  one  security. 
To  suppose  that  the  parties  intended  to  mortgage  the 
note,  and  convey  the  interest  in  the  realty  in  trust,  is  quite 
inadmissible.  This  renders  it  unnecessary  to  examine  the 
cases  in  2  Barb.  Supr.  C.  R.  538,  3  Hill,  593,  and  2  Com- 
stock,  443,  which,  being  either  pledges  or  mortgages  of 
stocks,  are  distinguishable  from  this  case. 

I  am  of  opinion  this  was  not  a  legal  mortgage,  but  a 
taking  of  security  by  way  of  an  absolute  transfer  of  the 
whole  legal  title,  leaving  the  equitable  title  to  the  proceeds 
in  Hatch,  subject  to  the  plaintiff's  rights,  above  stated. 

This  being  so,  Hatch  could  certainly  transfer  his  equita- 
ble tide  to  Emerson,  and  by  his  order  on  the  plaintiff,  has 
done  so.  In  Mandeville  v.  Welch^  5  Wheat  286,  the  Su- 
preme Court  say :  —  "In  cases  where  an  order  is  drawn 
for  the  whole  of  a  particular  fund,  it  amounts  to  an  equita- 

VOL.  I.  21 


242  MAINE. 


Waixen  v.  Emorson. 


ble  assignment  of  that  fund;  and,  after  notice  to  the 
drawee,  it  binds  the  fund  in  his  hands*" 

The  question  is,  whether  Emerson  can  avail  himself  of 
this  equitable  title  in  his  defence.  There  are  certain  equi- 
table titles  which  courts  of  law,  in  modern  times,  take 
notice  of  and  give  effect  to.  Among  them  are  assign- 
ments of  choses  in  acHoUj  which  are  protected  by  courts  of 
law  from  all  adverse  proceedings  by  the  holder  of  the  legal 
title;  and  I  can  perceive  no  reason  why  this  equitable 
title,  gained  by  Emerson  through  the  assignment  from 
Hatch,  should  not  be  protected.  It  is  true  that,  ordi- 
narily, it  is  only  the  assignee  of  the  whole  chose  in  action 
who  is  protected ;  and  the  doctrine  is  not  extended  to  par- 
tial assignments.  Mandeville  v.  Welch,  5  Wheat  277.  But 
here  the  whole  chose  in  action^  arising  out  of  the  written 
promise  of  the  plaintiff  to  Hatch,  is  assigned  to  Emerson ; 
and  the  reason  of  the  limitation  of  the  doctrine  can  have 
no  application  to  this  case ;  that  reason  is,  that  a  debtor 
cannot,  by  having  a  demand  split  up  by  partial  assign- 
ments, be  made  accountable  to  different  persons  without 
his  own  consent  But  here  the  debtor  does  consent ;  he  is 
himself  the  assignee.  It  is  true,  the  person  here  seeking 
protection  for  an  equitable  title,  is  the  debtor ;  he  desires 
to  avail  himself  of  it  in  his  defence,  vcdeat  quantum. 

But  why  should  he  not  be  allowed  to  do  so,  as  weli^  as 
a  plaintiff  be  allowed  to  make  a  sinular  title  the  ground 
of  a  valid  claim  ?  There  is  one  reason  for  allowing  this 
defence,  which  often  determines  courts  of  law  to  give 
effect  to  defences.  It  prevents  circuity  of  action.  If  the 
plaintiff  should  recover  the  whole  sum  of  Emerson,  he 
could  sustain  a  suit  in  equity,  or  an  action  for  money  had 
and  received,  in  the  name  of  Hatch,  to  recover  from  the 
plaintiff,  under  his  written  memorandum,  whatever  may 
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remain  after  his  claims  are  satisfied.  I  de  not  perceive 
that  there  is  any  thing  inconsistent  with  established  modes 
of  proceeding  at  the  common  law,  in  doing  complete  justice 
between  the  parties  in  this  action,  by  giving  effect  to  the 
equitable  title  of  the  defendant.  It  is  a  new  case,  in  its 
facts,  but  I  think  not  in  its  principles.  Neponset  Bank  v. 
Leland^  5  Met.  B.  259.  A  judgment  wiU,  therefore,  be  en- 
tered for  the  amount  paid  by  the  plaintiff,  and  interest  and 
cost  of  protest  of  the  bill ;  and  to  this  is  to  be  added  the 
sum  of  fifty  dollars,  and  interest  firom  the  22d  June,  1849, 
the  time  when  that  sum  was  agreed  to  be  paid. 

Warren,  pro  se. 

Howe,  for  the  defendant 
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Daniel  R.  Sortwell  et  ai.  vs.  Peter  Hughes. 

A  statute  inflicting  a  penalty  on  a  sale,  extends  onlj  to  ezecated  sales,  bj 
which  the  property  passes  from  the  vendor  to  the  rendee,  and  not  to  mera 
execntbry  contracts,  especially  if  they  are  declared  yoid,  by  another  statute 
of  the  same  State. 

A  mere  sale  in  one  State  or  country,  made  with  knowledge  that  the  rendee 
intended  to  use  the  property,  to  violate  some  positive  law  of  another  State 
or  conn  try,  can  be  the  foundation  of  an  action  in  the  State  or  country  whose 
law  was  intended  to  be  violated. 

This  is  an  action  for  goods  sold  and  delivered.  An 
aaditofi  appointed  by  consent  of  parties,  having  made  a 
report,  it  was  agreed  that  his  report  should  be  taken  to  be 
a  statement  of  facts.  The  material  facts  found  by  him 
were,  that  the  defendant  was  engaged,  at  Dover,  N.  H.,  in 
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the  sale  of  spirituous  liquors  without  a  license ;  that  one 
of  the  plaintiffs,  being  from  time  to  time  at  the  defend- 
ant's place  of  business  in  Dover,  received  verbal  orders 
from  him  for  these  liquors,  promised  to  send  them  to  him, 
and  on  his  return  to  Boston,  did  deliver  them,  either  at  the 
Boston  and  Maine  Railroad,  or  on  board  some  vessel,  con* 
signed  to  the  defendant,  at  Dover,  who,  upon  their  recep* 
tion,  paid  the  freight  One  peurcel  was  ordered  by  the 
defendant,  personally,  in  Boston,  and  sent  in  the  same 
manner  as  the  others. 

Curtis,  J.  The  statute  law  of  New  Hampshire,  in  force 
when  these  transactions  took  place,  inflicted  a  penalty 
upon  any  person,  not  licensed,  who  should  sell  any  spiritu- 
ous liquor  or  wine. 

The  first  question  is,  whether  the  sales,  for  which  this 
action  was  brought,  were  made  in  the  State  of  New 
Hampshire.  If  they  were  not,  that  statute,  which  can 
have  no  extraterritorial  operation,  did  not  subject  the 
plaintiffs  to  any  penalty. 

A  sale  has  been  defined  to  be,  ^  a  transmutation  of  pro- 
perty from  one  man  to  another,  in  consideration  of  some 
price,  or  recompense  in  value."    2  Bl.  Com.  446. 

Was  enough  done  between  these  parties,  in  the  State 
of  New  Hampshire,  to  pass  this  property  to  the  defend- 
ant ?  In  the  first  place,  it  does  not  appear  that  the  orders 
given  by  the  defendant,  and  assented  to  by  the  plaintiff,  in 
New  Hampshire,  pointed  to  any  particular  casks  or  pack- 
ages. The  kind,  the  quantity,  and  the  price,  are  all  the 
particulars  found  by  the  auditor  to .  have  been  agreed  on. 
It  remained  for  the  vendors,  after  the  return  of  one  of  the 
plaintiffs  to  Boston,  to  fix  on  the  particular  liquors  to  be 
sent  to  answer  the  order,  either  by  separating  them  from 
larger  quantities,  or  by  designating  and  setting  apart  par- 
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ticular  casks  or  packages.  Indeed,  it  does  not  appear  that 
the  liquors  actually  sent  were  even  owned  by  the  plaintifis 
when  the  orders  were  given. 

Besides,  under  the  statute  of  frauds,  the  oral  contract  of 
sale  was  not  sufficient  to  pass  the  property*  It  is  true  it 
passed  afterwards,  by  the  delivery  to  the  carrier,  that 
mode  of  delivery  being  the  one  found  by  the  auditor  to 
have  been  agreed  on  by  the  parties.  Hart  v.  SaUelyj  3 
Camp.  528. 

But  this  act  was  done  in  Massachusetts. 

To  test  this  question,  suppose  the  plaintiffs  had  been 
indicted  in  New  Hampshire  for  violating  this  penal  law, 
and  the  jury  had  found  specially  the  facts  reported  by  the 
auditor,  it  seems  to  me  the  plaintiffs  could  not  have  been 
convicted,  because  it  would  not  appear  that  a  complete 
sale  had  been  made  in  the  State  of  New  Hampshire. 

I  am  aware  that  there  is  a  decision  by  a  highly  respect- 
able court,  Territt  v.  Barttett^  21  Vermont  R.  184,  that  a 
similar  statute  in  the  State  of  Vermont  was  violated  by 
acts  not  distinguishable  from  those  in  the  case  at  bar.    If 
this  had  been  so  decided  in  New  Hampshire,  by  the  high- 
est court  of  law,  I  might  have  felt  bound  to  yield  to  the 
exposition  of  a  statute  of  that  State,  by  that  court    But  I 
cannot  construe  a  penal  statute,  which  punishes  a  sale,  so 
broadly,  as  to  hold,  that  it  applies  to  a  mere  execntoiy 
contract  for  a  sale.    In  my  judgment,  it  extends  only  to 
executed  sales,  by  which  the  property  passes  from  the 
vendor  to  the  vendee;  and,  in  the  absence  of  any  dedsion 
to  the  contrary  in  New  Hampshire,  I  must  so  hold  in  this 
case. 

And  if  the  acts  done  in  New  Hampshire  were  not  snfiSi- 
cient  to  subject  the  plaintiffs  to  a  penalty,  there  is  no  impli- 
cation that  those  acts  are  forbidden  by  statute ;  and  so 
there  is  no  ground  to  argue  that,  for  this  cause,  the  action 
cannot  be  sustained. 
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I  understand  the  doctrine  of  the  highest  court  of  law  in 
New  Hampshire  to  be,  that  if  a  penalty  is  affixed  to  an 
act,  this  carries  with  it  an  implication  that  the  act  itself  is 
forbidden ;  and  if  forbidden,  it  cannot  be  the  ground  of  an 
action.  But  if  what  was  done,  in  this  case,  at  Dover,  is 
not  by  implication  forbidden,  and  if  what  was  done  at 
Boston  cannot  be  within  any  statute  of  New  Hampshire, 
the  cases  decided  in  that  State  can  have  no  application. 
10  N.  H.  R.  377;  14  lb.  294, 431. 

The  other  ground  of  defence  is,  that  if  there  was  not  a 
sale  in  New  Hampshire,  the  property  was  sold  by  the 
plaintiffs,  with  a  knowledge  that  the  defendant  intended 
to  sell  it,  in  violation  of  the  law  of  New  Hampshire ;  and 
no  recovery  can  be  had,  according  to  the  law  of  that 
State. 

Having  come  to  the  conclusion  that  these  sales  were 
not  made  in  New  Hampshire,  and  it  not  appearing  that 
the  plaintiffs  in  any  way  participated  in  the  defendant's 
illegal  sales,  or  did  any  thing,  except  to  sell  the  property 
in  the  usual  course  of  their  business,  the  case  of  Ebltnan 
V.  Johnson,  Cowper,  341,  is  directly  in  point,  to  show  that 
a  recovery  may  be  had.  I  am  not  aware  that  this  case 
has  been  overruled  in  England ;  though  the  extension  of 
the  principle,  to  a  sale  in  England,  in  the  case  of  Hodgson 
v«  Templcj  5  Taunt  181,  has  been  much  questioned.  Cope 
V.  BjowUmdSy  2  M.  &  W.  149 ;  Lcmgton  v.  Hughes,  1  M.  & 
S.  593 ;  Camum  v.  Bryce,  3  B.  &  Al.  179.  And  in  the  case 
decided  in  Vermont,  although  Holman  v.  Johnson  is,  said 
to  go  to  the  verge  of  the  law,  it  is  assented  to,  as  not  in 
itself  wrong.  I  am  inclined  to  the  opinion,  therefore,  that 
I  should  take  the  same  view  of  this  case,  if  I  were  to  de- 
cide it  according  to  my  own  judgment  of  what  the  law  is, 
as  was  taken  in  Holnum  v.  Johnson;  but  I  am  relieved 
from  this  necessity  by  the  decision  of  the  Supreme  Court 
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of  the  United  States,  in  Harris  v.  RunnelUj  12  How.  79. 
This  decision  goes  even  farther  than  Hodgson  v.  Templej 
and  holds,  that  where  the  sale  was  an  offence  by  reason  of 
a  statute,  but  the  act  itself  was  not  immoral,  and  the  sale 
itself  was  not  declared  void  by  the  statute,  there  was  no 
implication,  from  'the  mere  infliction  of  the  penalty,  that 
the  contract  was  forbidden,  and  so  void.  I  found  myself 
unable  to  unite  in  the  opinion  in  that  case,  but  I  am  bound 
by  it  Afortiorij  upon  the  principles  of  that  decision,  there 
is  no  implication  that  the  statute  forbids  a  sale  in  another 
State,  to  a  person  who  intends  to  bring  the  property  into 
New  Hampshire  and  there  sell  it,  contrary  to  the  law  of 
that  State,  and  no  principle  of  the  common  law  which 
renders  such  a  sale  illegal  and  void. 

But  I  more  than  doubt  whether  the  defendant  has,  in 
point  of  fact,  brought  himself  within  the  principles  on 
which  he  relies.  The  auditor  has  not  found,  that  at  the 
several  times  when  these  sales  were  made,  the  plaintifis,  or 
either  of  them,  knew  that  the  defendant  had  no  license, 
and  intended  to  sell  these  liquors  in  violation  of  the  law 
of  New  Hampshire.  He  finds  that  one  of  the  plaintiffs 
was  in  the  defendant's  store,  several  times  while  the  ac* 
count  was  accruing,  and  saw  persons  there  drinking,  and 
was  aware  that  the  defendant  had  no  license  to  sell  intoz- 
icating  liquors,  and  asked  him,  at  the  tii^e  he  first  proposed 
to  sell  to  him,  if  he  was  not  afraid  of  being  prosecuted  for 
selling  liquors,  and  he  said  that  be  was,  and  had  been 
prosecuted,  and  the  plaintiff  said  he  must  be  carefuL 
Certainly  these  facts  would  justify  the  inferences  of  fact 
on  which  the  defendant  relies ;  but  a  statement  of  facts  is 
like  a  special  verdict,  and  the  Ck>urt  can  draw  no  inferences 
of  fact.  Now,  the  material  facts  found  are,  that  several 
times,  while  the  account  was  accruing,  one  of  the  plain* 
aSs  knew  the  defendant  had  no  license.    How  can  the 
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Court  apply  this  to  any  particular  sales  ?  He  asked  hiniy 
at  the  time  he  first  proposed  to  sell  to  him,  if  he  was  not 
afraid  of  being  prosecuted ;  but  it  is  not  said  he  did  in 
fact  then  sell  any  thing ;  and  how  can  I  infer  the  fact  that 
this  property  was  soldj  for  the  sole  purpose  of  being  re- 
tailed by  the  defendant  in  New  Hampshire,  he  neither 
having,  nor  intending  or  expecting,  to  obtain  a  license  ?  It 
may  aU  be  true ;  the  facts  found,  unexplained,  would  lead 
me  to  believe  so;  but  I  have  no  right  to  act  upon  the' 
inferences  which  I  might  draw,  the  parties  not  having  con- 
ferred upon  me  any  authority  to  draw  any  inference  of  fact 
whatever. 

Let  a  judgment  be  entered  for  the  plaintiffs,  for  the 
balance  found  by  the  auditor,  and  interest  from  the  date  of 
the  writ 

Hackettj  for  the  plaintiff. 

Christie^  for  the  defendant 
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Hon.  BENJAMIN  R.  CURTIS,  Associate  Jnstioo  of  the  Sn- 
BEFORE  {        prcme  Court. 

Hon.  F£LEG  SFRAGUE,  District  Jadge. 


Thomas  Richardson  vs.  The  Citt  of  Boston. 

When  both  the  Jadgcs  of  the  Circuit  Court  are  incompetent,  from  interest,  or 
having  been  of  counsel,  to  sit  in  a  cause,  it  is  to  be  certified  to  the  nearest 
Circuit  Court  in  this  circuit,  competent  in  point  of  law  to  try  the  same. 

In  cases  of  admiralty  appeals  and  writs  of  error  from  the  District  Court,  if  the 
Judge  of  the  Supreme  Court  assigned  to  this  circuit,  cannot  sit,  for  either 
of  the  abore  reasons,  the  case  must  be  certified  to  the  nearest  Ctrcoit  Court 
in  the  second  circuit. 

In  this  case  Mr.  Justice  Curtis  having  been  of  counsel 
with  the  plaintiff,  while  at  the  bar,  and  the  District  Judge 
being  an  inhabitant  of  the  city  of  Boston,  and  therefore 
interested  in  the  result  of  the  case,  it  became  necessary  to 
enter  an  order  to  remove  the  case  to  another  Circuit  Court, 
under  the  Act  of  Congress  of  February  28,  1839,  s.  8, 
(5  Stat  at  Large,  322.) 


OCTOBER  TERM,  1852.  251 


mchaidson  v.  Boston. 


The  defendants  moved  that  it  be  certified  to  another 
Circuit  Court,  and  desired  that  it  may  be  to  the  Circuit 
Court  for  the  Southern  District  of  New  York.  The  plain- 
tiff objected  to  this,  and  suggested  that  it  should  be  certi- 
fied to  the  Circuit  Court  for  the  District  of  Rhode  Island. 
It  was  an  action  on  the  case  for  a  public  nuisance,  alleged 
to  be  specially  injurious  to  the  plaintiff,  as  the  owner  of  a 
wharf,  in  the  City  of  Boston.  The  plaintiff  was  a  citizen 
of  Rhode  Island.  It  was  stated  at  the  bar,  and  not  de- 
nied, that  the  suit  involved  a  right  of  much  pecuniary 
value. 

Curtis,  J.  The  Act  of  Congress  requires  the  judges 
though  interested,  to  make  an  order,  designating  the  par- 
ticular Circuit  Court  to  which  the  action  shall  be  removed. 
The  duty  is  one  of  considerable  delicacy,  and  the  statute 
should,  if  possible,  be  so  construed  as  to  grant  to  judges 
thus  circumstanced,  no  fnore  discretion  than  is  necessary 
to  prevent  a  failure  of  justice.  In  the  same  spirit,  and  for 
similar  reasons,  I  conceive  that  such  judges,  in  exercising 
whatever  power  has  been  necessarily  confided  to  them, 
should  endeavor  to  lay  hold  of  some  rule,  fit  to  be  applied 
to  all  cases,  and  not  attempt  to  decide  on  the  circum- 
stances of  the  particular  case,  their  relation  to  which  may 
prevent  them  from  rightly  appreciating. 

There  are  two  governing  elements  contained  in  the 
statute.  The  first  is,  ^  the  most  convenient  Circuit  Court," 
the  second,  ''  in  the  next  adjacent  State  or  circuit." 

It  is  not  difficult  to  perceive  why  the  alternative  was 
given,  aUowing  a  removal  to  a  Circuit  Court  in  the  next 
adjacent  circuit,  instead  of  confining  it  to  the  next  adja- 
cent State.  In  admiralty  appeals,  or  writs  of  error  from 
the  District  Court,  if  the  Judge  of  the  Supreme  Court  be 
interested,  it  would  not  be  in  accordance  with  our  system. 
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and  scarcely  decorons  in  itself,  to  remove  the  cause  to 
another  district  in  the  same  circuit,  to  be  heard  by  another 
District  Judge;  and  it  is  possible,  that  a  Chrcait  Ck>urt 
might  not  be  found  in  the  next  adjacent  State ;  for  since 
Kentucky  was  admitted  into  the  Union  there  have  been, 
at  all  times,  I  think,  States  in  which  there  has  been  no 
Circuit  Court,  as  there  is  none  now  in  Wisconsin,  Iowa, 
Florida,  Texas,  or  California.  In  passing  a  general  law 
to  cover  this  whole  subject,  it  might  be  proper  for  Con- 
gress to  make  the  power  broad  enough  to  include  all  cases, 
but  it  may  not  be  fit  to  use  this  broad  power  except  in  the 
particular  classes  of  cases  which  gave  occasion  to  it. 

The  leading  idea  of  the  law  is,  I  think,  proximity  of 
place ;  and  that  Circuit  Court  which  is  competent  to  act, 
and  nearest  to  the  subject  of  the  controversy,  the  witnesses, 
the  parties,  and  the  Court  whence  the  removal  is  to  take 
place,  is  the  most  convenient  Circuit  Court  within  the 
meaning  of  this  act. 

I  am  not  willing  to  enter  into  the  nature  of  the  particu- 
lar case,  or  to  consider  the  supposed  superior  fitness  of  one 
of  these  tribunals,  over  another.  It  would  be  a  difficult, 
and  not  slightly  invidious  task,  to  balance  the  advantages, 
real  or  imaginary,  which  the  parties  may  conceive  are  to 
be  gained  or  lost  by  resorting  to  one  tribunal  rather  than 
another,  when  the  law  deeips  both  equally  competent 
Least  of  all  shall  I  attempt  to  do  this  in  a  case  in  which 
the  law  disqualifies  me  to  sit  as  a  Judge.  In  my  opinion, 
it  is  in  conformity  with  the  Statute,  and  the  rule  should 
be,  where  the  parties  do  not  agree,  that  cases  thus  removed, 
should  go,  as  a  matter  of  course,  to  the  nearest  Circuit 
Court,  in  this  circuit,  unless  that  Court  is  not  competent, 
in  point  of  law,  to  try  them. 

With  this  view,  I  am  of  opinion  this  suit  should  be 
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certified  to  the  Circuit  Court  within  and  for  the  District 
of  Rhode  Island. 

C.  G.  Loring  and  Chandler^  for  the  motion. 

R.  Choate  and  8,  BartleU^  cantrd. 


Oliver  Smith  et  al.  vs.  The   Steamer  Eastern  Rail- 

ROAD. 

The  Act  of  Massachiuetts,  (Stat  1848,  c.  290,)  does  not  gire  a  lien  for  mate- 
rials sold,  to  a  person  who  has  contracted  with  the  owner  of  a  vessel  to  make 
certain  repairs  for  a  stipulated  sum,  the  vendor  having  notice  of  such  con- 
traet 

The  object  of  the  Act  was  to  create  liens  on  domestic  vessels  for  repairs,  sup- 
plies, &&,  to  the  same  extent  as  the  general  maritime  law  gives  snch  liens  on 
foreign  vessels. 

Bj  the  maritime  law,  the  vendor  of  materials,  who  sells  them  to  a  mechanic 
whom  he  knows  to  have  contracted  to  make  repairs  for  a  stipulated  sum  and 
to  whom,  ezclnsivelj,  he  gives  credit,  can  have  no  lien  on  the  vessel. 

This  was  an  appeal  from  a  decree  of  the  District  Court 
The  cause  was  heard  on  an  agreed  statement  of  facts, 
which  was  as  follows : 

^  The  libel  in  this  cause  was  filed  in  the  District  Court 
of  Massachusetts,  on  the  19th  of  August,  1851,  by  the 
libellants,  copartners,  and  dealers  in  lumber,  to  enforce  a 
Hen  claimed  by  them  upon  the  steamboat  owned 'by  the 
respondents. 

"  Judgment  was  entered  against  the  respondents  by  con- 
sent, and  thereupon  they  entered  an  appeal  to  this  Court 

'*  The  case  is  submitted  on  the  following  facts :  On  or 
about  the  18th  of  February,  1851,  said  boat  being  in  need 
of  divers  repairs,  the  respondents  made  a  written  contract 
with  one  Nathaniel  P.  Roberts,  by  which  he  agreed  to  do 

VOL.  I.  22 
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a  portion  of  the  work,  and  make  a  portion  of  the  necessary 
repairs  and  improvements  on  said  boat 

<^  By  the  terms  of  the  contract  of  which  the  libellants 
had  knowledge,  said  Roberts  was  to  furnish  all  the  neces- 
sary materials,  as  well  as  perform  all  the  labor  for  the 
repairs,  for  a  certain  sum  stated  in  the  contract. 

''And  be  performed  and  completed  his  work  about  the 
20th  of  July,  1851,  having  furnished  all  the  materials,  pur- 
suant to  his  agreement,  and  the  respondents  paid  him 
therefor  in  full,  before  notice  of  any  claim  made  by  libel- 
lants.  The  lumber  used  for  said  repairs,  was  furnished  and 
delivered  to  Roberts  by  the  libellants  at  divers  times,  partly 
at  their  shop,  and  partly  at  planing-mills,  on  his  orders,  to 
the  amount  of  ^1,075.13.  And  there  was  an  understand- 
ing, before  they  began,  that  the  libellants  should  furnish 
the  materials  for  this  job.  At  the  times  these  materials 
were  delivered,  they  were  entered  and  charged  in  the  libel- 
lants' books,  and  a  transcript  of  such  entries  in  the  journal 
and  ledger  is  annexed,  marked  A,  which,  it  is  agreed,  may 
be  used  instead  of  said  books  and  entries,  and  be  entitled 
to  the  same  weight  as  the  books  and  entries,  if,  in  the 
opinion  of  the  Court,  such  books  and  entries  are  admissi- 
ble and  competent  evidence  for  the  libellants,  which  the 
respondents  deny. 

''About  the  time  of  the  completion  of  said  work,  Ro- 
berts failed  in  business.  Previous  to  February  18, 1851, 
Roberts  had  been  a  customer  of  the  libellants,  and  had 
had  a  running  account  with  them  to  the  extent  of  several 
thousand  dollars  annually,  for  several  years,  on  a  credit 
usually  of  six  months ;  bills  therefor  being  rendered  usually, 
on  the  1st  of  January  and  July,  in  each  year. 

"At  the  time  Roberts  purchased  the  materials  in  ques- 
tion, nothing  was  said  or  done  by  him  or  by  the  libellants, 
juidicating  that  the  materials  were  not  sold  on  the  indi- 
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Tidnal  and  sole  responsibility  of  Roberts,  nor  was  any 
thing  said  or  done  by  either  indicating  that  he  purchased 
or  they  sold,  in  any  other  manner  than  previously. 

"  During  the  time  of  the  purchases  in  question,  Roberts 
bought  other  lumber  of  libellants,  to  the  amount  of  about 
f  100,  and  there  was  an  unsettled  account  for  lumber,  on 
which  Roberts  owed  them  $600  or  $700. 

^  Prior  to  Ist  August,  1851,  and  after  the  work  was 
completed,  the  libellants  demanded  payment  of  said  Ro- 
berts of  the  bill  of  materials  in  question ;  and  on  the  13th 
day  of  August,  1851,  the  libellants  caused  a  writ  to  be 
sued  out  against  said  Roberts,  a  copy  of  which  and  the 
papers  in  that  suit  may  be  referred  to  as  a  part  of  this 
statement. 

<<  Before  the  filing  of  said  libel,  but  after  the  respondents 
had  paid  Roberts  in  full,  the  libellants  made  a  demand  on 
the  ^respondents  for  the  amount  of  said  bill. 

^  The  deposition  of  Roberts,  and  the  contract,  may  be 
referred  to  as  a  part  of  this  statement  by  either  party. 
The  steamboat  in  question  is  of  the  burden  of  242  Jf  tons, 
and  without  masts.  She  was  enrolled  and  licensed  under  the 
laws  of  the  United  States,  19th  August,  1842.  The  license 
expired  19th  August^  1843,  and  no  other  has  been  taken 
out,  and  she  has  been  employed  only  as  a  ferry-boat  to 
carry  passengers  to  and  from  the  railroad  in  the  harbor  of 
Boston,  between  Boston  and  East  Boston.  If  upon  the 
foregoing  facts  the  Court  shall  be  of  opinion  that  the  libel- 
lants had  a  lien  on  said  boat,  which  they  could  legally 
enforce  at  the  time  of  the  filing  of  said  libel,  judgment 
shall  be  entered  for  the  libellants  for  a  sum  to  be  agreed 
upon,  and  for  costs ;  otherwise  judgment  shall  be  entered 
for  respondents  for  costs. 

"  Milton  Am)B.oe,far  Libellants. 
"  William  DEHON,/or  RespondenUP 
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Curtis,  J.  The  lien  asserted  by  the  libellants  depends 
for  its  validity  upon  the  construction  of  the  Act  of  the 
Legislatulre  of  Massachusetts,  passed  on  the  9th  day  of 
May,  1848,  entitled,  '^An  Act  establishing  a  lien  on  ships 
and  vessels  in  certain  cases."  The  principal  question  is, 
whether  by  this  Act  it  was  intended  to  create  a  lien,  for 
the  security  of  a  debt,  incurred  for  materials  sold  to  one, 
who  had  entered  into  a  contract  with  the  owner  of  the 
vessel,  to  make  certain  repairs  for  an  agreed  sum  of  money, 
to  be  paid  to  him  by  the  owner,  of  which  contract  the 
vendor  of  the  materials  had  notice  at  the  time  of  the  sale. 
That  it  is  competent  for  the  legislature  to  provide  for  liens 
on  domestic  vessels,  to  secure  not  only  the  debts  contracted 
by,  or  on  behalf  of  the  owner,  for  labor,  materials,  and 
supplies,  but .  also  debts  contracted  by  those  undertaking 
the  repairs  of  such  a  vessel,  must  be  admitted.  Such  laws, 
in  respect  to  buildings  on  land,  exist  in  many  of  'the 
States,  and  there  is  an  Act  of  Congress  to  the  like  effect 
in  the  District  of  Columbia,  which  received  a  construction 
by  the  Supreme  Court,  in  the  case  of  Winder  v.  Caldwellj 
14  How.  434.  The  question  is,  whether  this  Act  was  in* 
tended  to  apply  to  any  other  debts  than  those  of  the  owner 
of  the  vessel. 

The  first  section  is  as  follows :  '*  Whenever  a  debt  is 
contracted  for  labor  performed,  or  materials  used  in  the  con- 
struction or  repair  of,  or  for  provisions  and  stores  and  other 
articles  furnished  for,  or  on  account  of,  any  ship  or  vessel 
within  this  Commonwealth,  such  debt  shall  be  a  lien  upon 
such  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  and 
shall  be  preferred  to  all  other  liens  thereon  except  mari- 
ners' wages." 

The  terms  of  the  section  are  not  decisive  respecting  this 
question.  "A  debt  contracted,"  may  meStn  by  or  on  be- 
half of  the  owner  of  the  vessel,  or  by  and  on  behalf  of 
one  who,  having  undertaken   the  repairs,  purchases  the 
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materials  on  bis  own  account,  and  uses  them  upon  the  ves- 
sel in  the  execution  of  his  contract  The  intention  of  the 
legislature  can  be  arrived  at  only  by  considering  the  nature 
of  the  Act,  and  of  the  rights  involved  in  it,  and  its  adapt- 
ation to  carry  out  the  object  contended  for  by  the  libellants. 

If  the  Act  is  to  be  so  interpreted  as  to  embrace  this  case, 
it  is  obvious  that  by  its  operation  double  liens  were  cre- 
ated ;  one,  securing  the  stipulated  price  agreed  to  be  paid 
to  Roberts  for  all  the  work  and  materials  under  his  con- 
tract with  the  owner,  and  others  securing  to  the  libellants, 
and  all  persons  with  whom  Roberts  contracted  for  materi- 
als and  labor,  the  prices  he  agreed  to  pay  therefor.  The 
act  contains  no  provision  for  marshalling  these  liens,  or  for 
restricting  the  amount  of  those  of  the  second  class,  to  the 
contract  price  agreed  to  be  paid  to  Roberts  by  the  owners, 
nor  for  any  means  of  protecting  the  owners,  by  notice  or 
otherwise,  against  being  compelled  to  pay  twice  for  the 
same  materials.  Suppose  Roberts  had  £ded  his  libel  to 
enforce  his  lien  for  the  contract  price ;  according  to  this 
act  he  must  have  had  a  decree.  No  authority  is  given  to 
call  in  other  parties  with  whom  Roberts  contracted,  in 
order  to  ascertain  whether  debts  are  due  to  them,  for  mate« 
rials  used  in  the  repairs,  and  the  owners  would  ordinarily 
have  no  means  of  knowing  with  whom  Roberts  contracted 
for  materials.  And  yet,  having  forced  the  owners  to  pay 
Roberts,  if  he  failed  to  meet  his  own  engagements,  the 
Ck)urt  would  be  compelled,  on  the  application  of  those  who 
bad  sold  materials  to  him,  to  make  a  decree  in  their  favor ; 
and  thus  oblige  the  owner,  who  was  in  no  fault,  and  had 
neglected  no  means  of  self-protection,  to  pay  Roberts's 
debts,  contracted  at  his  discretion,  both  as  to  amount  and 
terms  of  credit,  in  addition  to  their  own. 

This  practical  operation  of  the  construction  contended 
for,  is  so  unjust,  that  I  cannot  suppose  the  legislature  in- 
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tended  it.  It  would  require  very  clear  language  to  convince 
me  that  the  law  was  designed  to  give  rights  which  cannot  ex- 
ist, without  producing  so  much  embarrassment  and  wrong, 
that  it  would  be  really  beneficial  to  no  class  of  persons. 

These  views  are  strengthened  by  looking  at  other  acts 
passed  by  the  Legislature  of  Massachusetts  upon  a  kindred 
subject,  and  which  may,  therefore,  be  considered  as  in  pari 
nuUeria. 

Besides  the  provisions  of  the  Revised  Statutes,  on  this 
subject,  there  are  two  acts  now  in  force  for  securing  to 
mechanics  and  material-men  payment  for  labor  and  mate- 
rials used  in  erecting  or  repairing  buildings  on  land  —  the 
Acts  of  the  24th  day  of  May,  1851,  and  of  the  2.1st  day  of 
May,  1852.  The  first  applies  only  to  labor ;  and  it  pro- 
vides, in  terms,  for  contracts  with  the  owner,  ^^  or  other 
person  who  has  contracted  with  such  owner  for  erecting, 
altering,  or  repairing  such  building,"  &c. ;  and  it  requires 
a  notice  of  the  claim  to  be  recorded  in  the  Registry  of 
Deeds,  within  sixty  days  after  the  labor  is  performed. 
The  other  act  applies  to  labor  and  materials,  and  limits 
the  amount  of  the  liens  of  sub-contractors  to  the  amount 
of  the  contract  with  the  owner ;  and  declares  that  there 
shall  be  no  lien  for  materials,  "  unless  the  person  claiming 
such  lien  shall,  before  furnishing  such  materials,  have  given 
notice,  in  writing,  to  the  owner  of  the  land,  and  to  the  per- 
son who  has  contracted  with  the  owner  of  the  land,  that 
he  intends  to  claim  such  lien,  for  materials  furnished  as 
aforesaid." 

It  can  hardly  be  supposed  that  the  legislature  should 
thus  enable  the  owners  of  buildings  to  protect  themselves 
against  embarrassment  and  injustice,  and  at  the  same  time 
leave  the  owners  of  vessels  no  means  of  doing  so ;  or  that 
they  should  have  used  clear  and  express  terms  to  confer  a 
lien  on  sub-contractors  upon  buildings,  and  intend  to  confer 
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it  on  sub-contractors  upon  vessels,  by  a  mere  ambiguity. 
My  opinion  is,  that  so  far  as  respects  vessels  already  built 
and  equipped,  the  object,  and  the  whole  scope  of  this  act 
was,  to  create  the  same  lien  upon  domestic  vessels,  for 
materials,  repairs,  and  supplies,  as  existed  by  the  general 
maritime  laws  of  the  United  States  upon  foreign  vessels. 
The  second  section  of  the  act  provides  :  "  that  nothing  in 
this  act  shall  alter,  or  be  construed  to  alter,  or  in  any  way 
affect,  the  lien  as  now  existing  on  foreign  ships  and  ves- 
sels." To  them  it  was  not  designed  to  apply ;  probably 
for  the  reason  that  the  regulation  of  liens  upon  vessels 
engaged  in  commerce  between  the  several  States,  or  with 
foreign  nations,  and  not  belonging  to  citizens  of  the  State, 
is  not  a  proper  subject  of  State  legislation.  It  is  a  regu- 
lation of  commerce,  within  thq  power  conferred  on  Con- 
gress by  the  Constitution.  Now,  it  is  true  that,  under  the 
maritime  law,  materials  and  supplies  are  presumed  to  be 
furnished  on  the  credit  of  the  vessel  and  owners  until  the 
contrary  is  proved.  But  the  contrary  is  proved,  when  it 
appears  that  the  materials  were  sold  to  a  mechanic  for  his 
own  account.  It  is  true  that  the  libellants  expected,  when 
they  sold  these  materials,  that  they  would  be  used  on  the 
steamer,  and  that,  in  point  of  fact,  nearly  all  of  them  were 
so  used.  But  they  knew  that  Roberts  did  not  purchase 
them  under  any  agency  for  the  owners ;  that  he  purchased 
them  for  himself;  that  they  became  his  property  when 
delivered ;  that  they  were  at  his  risk ;  and  he  was  at  liberty 
to  make  any  use  of  them,  he  might  please  to  make.  They 
were,  therefore,  bought  by  him  on  his  own  account,  and 
the  credit  must  be  deemed  to  have  been  given  exclusively 
to  him,  for  he  was  and  was  known  to  be,  the  sole  debtor ; 
and  in  such  a  case  there  is  no  lien  by  the  maritime  law. 

It  has  been  argued  that  this  act  ought  to  receive  a  libe- 
ral construction,  for  the  security  of  those  whose  labor  and 
materials  go  to  the  benefit  of  owners  of  vessels,  and  that 
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such  liens  are  favored  by  the  maritime  law  from  sound 
policy.  I  entertain  no  donbt  that  the  liens  which  that 
law  creates,  are  for  the  advantage  of  commerce,  and  of 
the  seamen,  mechanics,  and  material-men,  in  whose  favor 
they  exist.  Bnt  I  am  equally  clear  that,  to  give  sub-con- 
tractors liens  upon  vessels,  with  no  adequate  means  to 
work  them  out,  without  embarrassment  and  injustice  to 
owners,  would,  in  the  end,  benefit  no  one.  Its  practical 
effect  would  be,  either  to  compel  owners  to  employ  only 
those  who  had  so  much  capital,  as  to  afford  undoubted 
security  that  they  would  meet  their  engagements  with 
third  persons,  or  to  transfer  the  business  of  repairing  ves- 
sels, to  places  where  the  laws  created  no  such  dangers. 
And  either  of  these  effects  would  be  injurious  to  the  classes 
of  persons,  whom  this  law  was  intended  to  benefit.  la 
my  judgment,  sound  policy  requires  an  observance,  in  the 
case  of  domestic  vessels,  of  those  limits  prescribed  by  the 
general  maritime  law,  which  have  been  deduced  by  experi- 
ence from  the  practical  necessities  of  conmierce,  and  of 
the  interests  of  those  connected  with  it 

The  decree  of  the  District  Court  must  be  reversed,  and 
the  libel  dismissed,  with  costs. 

MiUon  AndroSy  for  libellants. 

WiUiam  Dehon^  for  claimants. 


EzEKisL  Byam  et  al.  vs.  George  Fare  et  aL 

Though  the  use  of  an  equiyalent  maj  be  an  infringement,  yet  if  the  spedficar 
tion  and  chum  expressly  declare  that  snch  equivalent  ia  not  embraced  within 
the  invention,  its  use  does  not  infringe. 

This  was  a  bill  in  equity  founded  on  lettar8<-patent,  and 
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praying  for  an  injunction  and  an  acconnt  The  complain* 
ants  moved  for  a  preliminary  injunction,  to  restrain  the 
defendants  from  making  the  thing  patented.  The  opinion 
of  the  Court  was  delivered  by 

CuitTis,  J.  The  complainants  have  shown  that  they  are 
assignees  of  letters-patent^  bearing  date  October  24, 1836, 
granted  to  Alonzo  D.  Phillips,  for  an  improvement  in  the 
mannfactnre  of  friction  matches,  and  extended  for  the 
term  of  seven  years  on  the  petition  of  the  administrator  of 
Phillips.  To  make  the  primd  facie  title,  on  which  to  rest 
this  motion  for  a  temporary  injunction,  the  bill  alleges  that 
a  judgment  at  law  has  been  heretofore  recovered  in  this 
Conrt,  against  other  parties,  and  states  other  facts,  which 
it  is  not  necessary  to  advert  to,  because  this  primd  facie 
right  of  the  complainants  has  not  been  seriously  contro- 
verted. The  real  question  is,  whether  the  defendants  have 
infringed  this  exclusive  right,  so  as  to  subject  themselves 
to  an  injunction. 

The  complainants  allege  that  their  exclusive  right  has 
been  violated  in  two  particulars. 

1.  In  the  use  of  the  composition  of  matter  claimed  by 
the  specification. 

2.  By  putting  up  the  matches  in  the  manner  described 
and  claimed  therein. 

As  to  the  first,  it  is  proved  and  admitted,  that  the  de- 
fendants have  used  a  composition  of  matter,  consisting  of 
phosphorus,  sulphuret  of  antimony,  and  glue,  into  which, 
when  in  a  fluid  state,  matches,  having  sulphur  on  their 
ends,  are  dipped. 

The  claim  in  the  patent  is  in  the  following  words: 
<<  What  I  claim  as  my  invention  is,  the  using  of  a  paste, 
or  composition,  to  ignite  by  friction,  consisting  of  phos- 
phorus, and  earthy  material,  and  a  glutinous  substance 
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only,  withoat  the  addition  of  chlorate  of  potash,  or  of  any 
highly  combustible  material,  such  as  sulphuret  of  anti- 
mony, in  addition  to  the  phosphorus." 

To  make  this  claim  intelligible,  it  should  be  stated,  that 
it  is  declared  by  the  specification,  that  the  old  method  of 
making  friction  matches  was  to  use  a  composition,  con- 
sisting of  phosphorus,  chlorate  of  potash,  sulphuret  of 
antimony,  and  glue.  So  that  the  invention  claimed  by  the 
patentee,  consists  in  rejecting  two  of  the  elements,  namely, 
chlorate  of  potash  and  sulphuret  of  antimony,  and  substi- 
tuting in  their  place  chalk,  or  some  earthy  matter.  To 
compare  the  two  methods  of  the  patentee  and  the  defend- 
ants, to  a  certain  extent,  it  may  be  said,  that  the  patentee 
has  improved  on  the  known  compound,  by  omitting  two 
substances  previously  used,  and  introducing  one  not  tised ; 
while  the  defendants  have  merely  omitted  one  substance, 
previously  used.  It  is  insisted,  however,  that  the  sulphuret 
of  antimony,  used  by  the  defendants,  in  point  of  fact,  has 
the  same  effect  in  their  composition,  as  the  chalk  or  other 
earthy  substance  has  in  the  plaintifis'  composition.  That 
both  act  mechanically  only,'and  not  chemically;  the  office 
of  each  being  to  surround  the  particles  of  phosphorus,  and, 
aided  by  the  glue,  to  retain  them,  and  protect  them  from  the 
air,  and  from  the  action  of  caloric,  until  the  phosphorus  is 
ignited  by  friction,  and  then  to  convey  the  heat  to  the  sul- 
phur, and  thus  cause  the  match  to  burn.  In  other  words, 
that,  in  this  compound,  and  for  this  manufacture,  sulphuret 
of  antimony  is  a  mere  equivalent  for  the  earthy  matter 
employed  by  the  patentee  ;  and  that  though  it  is  not,  tech- 
nically, in  the  nomenclature  of  chemistry,  an  earthy  matter, 
yet  that  the  claim  is  not  to  be  limited  to  substances  strictly, 
so  termed,  because  while  the  specification  declares  chalk, 
or  Spanish  white,  to  be  the  best  material,  it  also  makes 
known  that  the  ingredients  may  be  varied,  **and  other 
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absorbent  earths,  or  materials,  may  be  used  instead  of  the 
€sarbonate  of  lime."  And  it  is  urged,  that  the  substance  of 
this  invention  does  not  consist  in  the  use  of  carbonate  of 
lime  in  this  composition,  but  in  the  use  of  a  material  suit^ 
able  to  surround  and  protect  the  phosphorus,  and  convey 
its  heat  to  the  sulphur  when  ignited,  and  that  the  defend- 
ants use  such  a  material. 

There  is,  certainly,  much  force  in  this  argument ;  but  it 
is  encountered  by  difficulties,  which  I  think  insuperable. 

To  substitute,  in  place  of  some  one  element  in  a  compo- 
sition of  matter,  a  mere  known  equivalent,  is  an  infnnge- 
inent ;  because,^  although  the  patentee  has  not  expressly 
mentioned  such  equivalent  in  his  claim,  he  is  understood 
to  embrace  it,  and,  in  contemplation  of  law,  does  embrace 
it,  wnhout  an  express  mention  of  it  But  he  is  not  obliged 
to  embrace  eqnivalentsin  his  claim.  He  may,  if  he  choose, 
confine  himself  to  the  specific  ingredients  mentioned,  and 
expressly  exclude  all  others ;  or  he  may  expressly  exclude 
some,  or  one  other.  If  he  does  so,  it  cannot  be  maintained 
that  what  he  has  expressly  disclaimed,  is,  in  point  of  law, 
claimed.  Now  this  patentee  declares,  in  terms,  that  his 
composition  is  to  be  without  the  addition  of  sulphuret  of 
antimony.  It  is  said  that  he  meant  to  exclude  it,  because 
he  considered' it,  as  he  says  in  the  claim,  a  highly  combus- 
tible material ;  that  he  ^was  under  a  mistake,  as  it  is  not 
so.  This  may  be  true ;  but  the  question  is  not  what  in- 
duced the  patentee  to  exclude  it,  but  whether  he  has,  in 
fact,  excluded  it  If  he  made  a  mistake,  the  Patent  Law 
affords  means  of  correcting  it;  but,  until  corrected,  the 
daim  must  be  taken  as  it  stands,  whatever  enor  may  have 
led  to  it 

It  is  also  argued  that  it  was  the  intention  of  the  pa- 
tentee, to  exclude  sulphuret  of  antimony  only  when  used 
with  chlorate  of  potash.    But  this  is  not  consistent  with 
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the  plain  meaning  of  the  words ;  which  are,  "  withont  the 
addition  of  chlorate  of  potash,  or  any  highly  combustible 
material,  such  as  sulphuret  of  antimony."  And  when  it  is 
borne  in  mind  what  the  composition  previously  known 
was,  and  how  the  patentee  has  described  his  invention,  I 
think  it  cannot  be  admitted  that  the  patentee  really  in- 
tended to  cover  the  composition  used  by  the  defendants. 
As  already  stated,  the  old  method  was  to  combine  phos- 
phorus, glue,  sulphuret  of  antimony,  and  chlorate  of 
potash.  If  the  patentee  intended  t^  cover  an  improve- 
ment, consisting  only,  in  the  omission  of  the  chlorate  of 
potash,  as  is  now  said,  he  might  reasonably- have  been 
expected  so  to  declare.  But  instead  of  this,  he,  in  terms, 
declared  that  his  invention  did  not  extend  to  the  use  of 
this  substance.  So  far  as  respects  his  own  intent  there  can 
be  no  question  it  was  to  make  a  claim,  which  excluded  the 
composition  used  by  the  defendants.  And  this  is  decisive. 
It  must  be  remembered  that  one  object  of  the  Patent  Law, 
in  requiring  the  inventor  to  put  on  the  public  records  a 
description  of  his  invention,  is  to  inform  the  public  what 
may  safely  be  done  during  the  existence  of  the  patent, 
without  interfering  with  his  claims ;  and,  upon  the  sound- 
est principles,  the  patentee  must  be  held  to  be  estopped 
from  asserting  a  claim,  which  is  expressly  waived  on  the 
record. 

It  appeared,  by  the  analysis  of  the  composition  on  the 
defendants'  matches,  that  some  oxide  of  antimony  and 
some  silver  was  found  in  it,  and  the  evidence  shows  that 
when  subjected  to  heat,  in  the  process  of  manufacture,  the 
sulphur  combined  with  the  antimony,  is  partially  given 
off,  and  oxygen  is  taken  up  from  the  atmosphere.  These 
effects  are  increased  in  proportion  to  the  degree  of  beat 
applied  to  the  antimony.  And  it  is  urged  that  the  use  of 
oxide  of  antimony  and  silver  are  not  excluded  from,  but 
are  fairly  included  within  the  patent. 
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As  to  the  silica,  I  am  satisfied  it  is  merely  an  imparity 
in  the  snlphuret  of  antimony  of  commerce,  and  that  the 
right  to  use  this  is  the  right  to  use  it  in  the  state  in  which 
it  is  ordinarily  bought  and  used.  And,  in  respect  to  the 
changes  which  it  necessarily  undergoes  in  any  mere  pro- 
cess of  manufacturing  the  composition,  the  right  to  make 
such  changes  is  inseparable  from  the  right  to  use  the  thing. 
There  is  evidence  .that,  for  a  short  time,  the  defendants 
heated  the  antimony  sepaiately,  and  so  set  free  from  it 
more  sulphur,  and  combined  with  it,  tnore  oxygen. 
Whether  this  would  amount  to  an  infringement,  I  have 
not  thought  it  necessary  to  determine ;  because,  as  it  was 
merely  a  temporary  experiment,  which  has  been  aban- 
doned, it  cannot  afford  ground  for  an  injunction  after  the 
lapstf  of  considerable  time,  even  if  it  were  free  from  doubt 
that  it  was  an  infringement,  which  is  by  no  means  the 


In  respect  to  the  other  claim,  for  the  manner  of  putting 
up  the  matches  in  paper,  I  find  it  consists  in  sawing  the 
matches  in  sheets  so  as  to  leave  them  united  at  one  end, 
and  wrapping  them  in  strips  of  paper  in  the  mode  de- 
scribed. The  defendants'  matches  are  left  attached  at  one 
end  in  the  same  way,  but  not  wrapped  in  strips  of  paper.  I 
am  of  opinion  that  this  claim  must  be  construed  to 
embrace  only  the  entire  and  complete  mode  described  ; 
and  consequently,  as  the  defendants  do  not  use  that  mode, 
but  only  a  part  of  it,  which  the  patentee  does  not  claim  to 
have  separately  invented,  the  defendants  do  not  infringe  on 
what  is  thus  daimed. 

The  motion  for  an  injunction  is  denied,  with  costs. 

SbdgeSj  for  the  complainants. 

Duraniy  for  the  defendants. 
voL«  I.  23 
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Richard  S.  Fat  et  oL  vs.  John  B.  Montoomebt. 

If  a  Tessel  and  cargo  be  seized  as  prize,  and  the  owners  file  a  libel  on  the 
instance  side  of  the  Court,  for  restitution  and  damages,  the  Court  will  ascer- 
tain whether  there  is  a  real  question  of  prize,  or  no  prize,  to  be  tried ;  and  if 
so,  will  direct  the  captors  to  institute  prize  proceedings. 

A  captor  may  forfeit  his  title  by  nusoondvct 

It  is  a  clear  duty  of  a  captor  to  send  in  his  prize  for  adjudication ;  but  he  may 
be  excused,  if  he  cannot  do  it  without  so  weakening  his  command,  as  to 
endanger  the  public  serrice. 

QuoBTe,  whether  mere  delay  is  a  ground  of  forfeiture  of  the  rights  of  captors. 

The  opinion  of  the  Court,  which  states  the  natare  of 
the  proceedings  and  the  necessary  facts,  was  delivered  by 

Curtis,  J.  This  is  a  libel  in  the  Admiralty,  filed  by 
Richard  S.  Fay  and  Charles  B.  Fessenden,  as  owners  of 
the  ship  Admittance,  against  John  B.  Montgomery,  a 
captain  in  the  navy  of  the  United  States. 

The  original  libel  states,  that  on  the  .24th  of  Jane,  1846, 
the  owners  of  the  Admittance,  which  was  a  registered 
vessel  of  the  United  States,  chartered  her  to  certain  per- 
sons doing  business  in  New  Orleans,  under  the  firm  of 
Wyllie  &  Egand,  for  a  voyage  from  New  Orleans  to  San 
Bias,  with  a  proviso,  that  if,  upon  the  arrival  of  the  vessel 
off  the  port  of  San  Bias,  that  port  should  be  blockaded,  or 
the  discharge  of  the  cargo  would  be  otherwise  prevented, 
the  vessel  should  proceed  to  the  Sandwich  Islands,  and 
there  remain,  until  the  port  of  San  Bias  should  be  opened; 
but  that  it  was  not  the  intention  of  either  of  the  parties 
that  the  vessel  should  enter  or  trade  with  any  port  in  the 
possession  of  the  Mexican  Government,  unless  peace  had 
been  previously  declared;  and  that  the  master  was  in- 
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stracted  to  ascertain,  when  he  got  into  the  Pacific  Ocean, 
and  near  the  coast  of  Mexico,  whether  the  war  between 
the  United  States  and  Mexico  continued;  and  if  it  did, 
and  San  Bias  was  not  in  the  possession  of  the  forces  of 
the  United  States,  to  proceed  to  the  Sandwich  Islands. 

The  libel  farther  states,  that,  at  Valparaiso,  the  master 
was  informed  that  the  whole  coast  of  California  was  in 
possession  of  the  forces  of  the  United  States,  but  on 
arriving  off  San  Bias,  he  learned  that  the  war  continned, 
and  that  port  was  in  possession  of  the  Mexicans;  bnt 
that  the  port  of  San  Jose  was  in  the  possession  of  the 
forces  of  the  United  States,  and  being  in  want  of  wood 
and  water,  he  proceeded  thither.  It  then  goes  on  to  de- 
tail some  facts  tending  to  show  the  master  did  not  design 
to  trade  with  the  enemy,  and  states,  that  while  lying  at 
San  Jos6,  the  sloop  of  war  Portsmouth,  commanded  by 
the  respondent,  arrived,  and,  without  any  probable  cause, 
the  respondent  took  forcible  possession  of  the  Admittance, 
and  has  ever  since  retained  the  same;  that  he  did  not 
s^nd  the  Admittance  to  the  United  States  for  trial,  as  he 
might  easily  and  safely  have  done,  and  thereby  converted 
the  vessel  and  cargo  to  his  own  use ;  and  they  pray  for  a 
decree,  adjudging  the  defendant  to  pay  the  value  of  the 
vessel  and  freight,  and  other  damages.  An  amended  libel 
was  filed,  substantially  like  the  original  libel,  save  that  it 
avers  that  no  proceedings  have  been  instituted  against  the 
said  vessel  in  any  court  of  admiralty,  and  it  prays  that  the 
respondent  may  be  ordered  to  proceed  to  condemnation  of 
the  vessel  as  prize,  in  some  proper  court,  within  a  fixed 
time ;  and  that,  in  default  thereof,  restitution  may  be  de- 
creed in  this  suit 

The  answer  of  the  respondent,  after  stating  that  the 
Admittance  and  her  cargo  were  captured  as  prize  of  war. 
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and  proponnding  certain  causes  therefor,  which  are  not 
necessary  to  be  stated  in  this  connection,  avers  that  it  was 
impossible  for  the  respondent,  consistently  with  the  public 
interest  committed  to  his  direction,  to  have  sent  the  Ad- 
mittance from  San  Jos^  to  any  port  in  the  United  States ; 
but  that  the  ship  was  carried  into  the  port  of  Monterey, 
where  a  libel  was  filed  against  the  vessel  and  cargo  in  the 
United  States  Court  of  Admiralty  for  California,  by  which 
Court  they  were  condemned  as  prize. 

Proofs  having  been  taken,  the  cause  has  been  heard 
upon  the  question,  whether  the  respondent  has  so  con- 
ducted, in  reference  to  this  vessel,  as  to  forfeit  his  rights  as 
captor,  and  render  himself  liable  to  a  decree  for  restitution 
in  this  suit.  No  question  is  made  concerning  the  other 
alternative  prayed  for  in  the  amended  libel,  because,  since 
it  was  filed,  the  captors  have  instituted  prize  proceedings 
in  the  District  Court  for  the  District  of  Columbia,  in  obe- 
dience to  a  decree  of  the  Supreme  Court  of  the  United 
States,  made  in  a  suit  instituted  by  the  owners  of  the 
cargo,  and  carried  to  the  Supreme  Court  by  appeal. 

The  grounds  upon  which  restitution  is  claimed,  in  this 
case,  are  thus  stated  in  the  libel :  <^  That  such  seizure  and 
detention  were  without  any  legal,  justifiable,  reasonable,  or 
probable  cause,  and  without  the  pretence  of  any ;  and  that 
the  said  Montgomery,  in  committing  the  same,  was  guilty 
of  an  act  of  illegal  violence ;  and  even  if  there  had  been 
probable  cause  for  the  seizure  of  the  said  vessel,  the  said 
Montgomery  was  legally  bound  to  send  the  same  to  the 
United  States  for  trial,  which  might  easily  and  safely 
have  been  done,  but  which  the  said  Montgomery  illegally 
and  unjustifiably  omitted  to  do,  and  thereby  illegally  con- 
verted the  same  to  his  own  use." 

Here  are  two  distinct  grounds ;  the  first  being  that  the 
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Beiznre  was  an  act  of  illegal  violence,  and  the  second,  that 
by  not  sending  the  vessel  to  the  United  States  for  trial, 
the  respondent  illegally  converted  it  to  his  own  use. 

In  respect  to  the  first,  it  is  certainly  true,  that  it  is  not 
enough  for  the  respondent  to  set  up  as  a  defence,  that  the 
vessel  was  captured  as  prize  of  war,  to  bar  a  libel  filed  on 
the  instance  side  of  the  court  for  a  marine  tort  In  seizing 
the  vessel.  He  must  also  make  it  appear  that  there  is 
really  a  question  of  prize  or  no  prize  to  be  tried.  Glass  v. 
l%e  Betsy,  3  Dal.  6 ;  Talbot  v.  Jansen,  3  Dal.  133 ;  Del  Col 
V.  Arnold,  3  Dal.  333 ;  MdUy  v.  SkaUuck,  3  Cranch,  458 ; 
Jenning's  v.  Carson,  4  Cranch,  2 ;  7%e  Anna-Maria,  2  Wheat 
327. 

But  when  it  appears  there  is  such  a  question  to  be 
tried,  the  correct  practice,  as  settled  by  the  case  of  Jecker 
V.  Montgomery,  13  Howard,  498,  is,  to  order  the  captors  to 
proceed  to  condemnation.  This  course  preserves  the  rights 
of  all  parties,  because,  upon  such  proceeding,  by  the  cap- 
tor, the  prize  court  may  not  only  award  restitution,  but 
decree  such  damages  as  may  be  justly  due  to  the  claimant. 

In  this  case,  the  facts  being  conceded  that  the  Ports- 
mouth was  a  public  armed  vessel  of  the  navy  of  the 
United  States ;  that  the  respondent  was  the  commander  of 
that  vessel;  that  the  Admittance,  a  registered  vessel  of 
the  United  States,  was  found  by  the  respondent  in  a  port 
of  Mexico,  then  at  war  with  the  United  States,  and  was 
there  seized  by  him  as  prize  of  war,  under  such  circum- 
stances as  repel  the  idea  of  a  mere  naked  tort,  it  does 
appear  that  there  is  a  question  of  prize  to  be  tried,  by 
proper  proceedings  on  that  side  of  the  court,  unless  the 
respondent  has  forfeited  his  rights  as  captor ;  and  this 
brings  me  to  consider  the  other  ground  stated  in  the  libel, 
that  by  his  omission  to  send  the  vessel  to  the  United 
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States  for  trial,  the  respondent  illegally  converted  the 
sel  to  his  own  use. 

That  captors  may  so  conduct  towards  prize  property,  as 
to  forfeit  their  rights  as  captors,  and  render  themselvea 
liable  to  make  restitution,  either  with  or  without  damages, 
is  clear.  The  general  proposition,  that  such  restitution 
and  damages  may  be  decreed  upon  the  instance  side  of 
the  court,  on  a  libel  like  the  present,  or,  as  the  practice  is 
in  England,  upon  a  monition  to  the  captors  to  show  cause, 
is  equally  clear.  A  case  may  be  made,  upon  which  it  would 
be  the  duty  of  the  Court  to  declare,  that  it  will  not  adju- 
dicate upon  the  validity  of  the  capture. 

But  before  the  Court  can  so  declare,  a  case  of  forfeiture 
of  rights,  free  from  all  reasonable  doubt,  must  be  made 
out  It  is  a  circumstance  of  some  significance  to  my 
mind,  that  while  the  general  principle,  ^  that  a  bond  fide 
possessor  may,  by  subsequent  misconduct,  forfeit  the  pro* 
tection  of  his  fair  title,  and  render  himself  liable  to  be 
considered  a  trespasser,"  has  been  often  laid  down,  there 
is  no  case  in  the  books,  within  my  knowledge,  in  which 
restitution  has  been  decreed  on  this  ground,  on  the  in- 
stance side  of  the  court,  against  the  will  of  the  captor. 
There  are  cases  of  restitution  decreed  on  monition ;  but 
no  case,  which  I  have  spen,  proceeded  upon  a  forfeiture  of 
rights  once  acquired,  and  asserted  and  relied  on,  by  the 
captors.  In  the  The  Gorier  Martiimo^  1  Bob.  287,  the  cap- 
tors, upon  monition,  consented  to  restitution. 

In  The  Acteon^  2  Dods.  48,  the  captors  did  not  contend 
against  restitution ;  and  the  only  question  made  was  as  to 
damages  and  costs.  And  in  these,  as  well  as  many  other 
cases,  the  decree  of  restitution  rested,  not  upon  a  forfeiture 
of  rights,  but  upon  defects  in  the  original  title. 

In  considering  this  part  of  the  case,  the  question  is, 
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whether  the  allegation  in  the  libel,  that  the  respondent 
omitted  to  send  the  vessel  to  the  United  States  for  trial, 
when  he  could  safely  and  properly  have  done  so,  and 
thereby  illegally  converted  the  property  to  his  own  nse,  is 
made  oat  in  proof. 

The  answer  of  the  respondent  to  this  part  of  the  libel 
states,  ^  that  it  was  impossible  for  him,  consistently  with 
the  public  interests  committed  to  his  direction,  to  have 
sent  the  said  ship  Admittance  to  any  port  in  the  United 
States." 

It  is  objected  that  this  is  not  such  an  allegation  as  entitles 
the  respondent  to  exhibit  proofs ;  that  it  is  too  vague  to  be 
sufficient  for  that,  or  any  purpose.  That  the  allegation  is 
extremely  loose  and  general,  and,  upon  an  exception,  would 
have  been  stricken  out,  or  ordered  to  be  made  more  sped- 
fie,  must  be  admitted.  But  no  exception  was  made  to  it ; 
both  parties  proceeded  to  take  their  proofs,  and  it  is  ad- 
mitted at  the  bar,  that  the  libellants  have  not  been  sur- 
prised or  misled.  Besides,  the  propriety  of  allovring  the 
respondent  to  exhibit  proofs  upon  the  question  of  his 
ability  to  send  the  vessel  to  the  United  States  for  trial,  can 
hardly  be  doubted,  when  it  is  borne  in  mind  that  the  libel 
rests  upon  an  allegation  that  he  could  easily  and  safely 
have  done  so,  and  claims  restitution  upon  the  ground  of  a 
forfeiture  of  legal  rights,  by  illegal  neglect  to  do  so. 

Before  considering  the  facts,  upon  which  the  forfeiture 
is  asserted,  one  principle  should  be  stated,  which  is  entitled 
to  an  important  effect  on  this  part  of  the  case.  It  is,  that 
an  honest  exercise  of  the  discretion  necessarily  arising  out 
of  his  command,  cannot  be  treated  as  such  nlisconduct,  in 
tiie  commander  of  a  public  ship  of  war,  as  will  forfeit  the 
protection  of  his  fair  title,  and  render  him  liable  to  be 
treated  as  a  trespasser. 

This  principle  is  too  obviously  just,  to  require  the  sup* 
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port  of  authority ;  but  it  will  be  found  to  have  been  laid 
down  and  applied  in  the  case  of  Dinsman  v.  WUkeSj  7  How. 
89,  and  Dinsman  v.  Wilkes^  12  How.  390. 

Now,  it  must  be  admitted,  that  the  question,  whether 
the  necessities  of  the  public  service  will  allow  the  com- 
mander of  a  ship  of  war,  in  time  of  war,  upon  a  remote 
station,  on  the  other  side  of  the  globe,  to  spare  one  of  his 
ofEicers  to  go  home  in  command  of  a  prize,  is  one  depend- 
ing on  his  discretion  necessarily  arising  out  of  his  com- 
mand. In  the  first  instance,  he  alone  has  the  power  to 
decide  this  question ;  he  alone  has  the  needful  knowledge 
of  facts,  and  he  is  bound  to  exercise  his  judgment  upon 
them.  Certainly  his  judgment  is  not  conclusive.  Grood 
faith  and  reasonable  discretion  are  requisite ;  but  it  would 
be  not  only  a  hardship,  but  an  injustice,  to  impose  on  the 
commander  the  duty  of  determining  such  a  question,  and 
when  he  has  determined  it,  according  to  his  best  judgment, 
to  attribute  to  him,  as  an  act  of  misconduct,  that  he  did 
not  come  to  a  different  conclusion. 

On  the  contrary,  I  think,  that  while  no  clear  and  known 
duty  is  violated  by  him,  all  fair  presumptions 'should  be 
made  in  his  favor.  It  is  true,  that  it  is  a  clear  duty  of  a 
commander  to  send  in  his  prize  for  adjudication ;  bnt  this 
is  not  an  absolute  obligation.  It  depends  upon  his  ability 
to  perform  it,  and  of  this,  as  already  said,  he  must  judge 
in  the  first  instance;  and  if  he  decides  with  reasonable 
discretion,  and  with  an  honest  purpose  to  do  his  duty  to 
all  concerned,  I  cannot  consider  him  guilty  of  misconduct, 
which  works  a  forfeiture.  Keeping  these  principles  in 
view,  I  am  not  satisfied  that  in  omitting  to  send  the  ves- 
sel to  the  United  States,  Captain  Montgomery  violated 
any  known  duty,  or  acted  with  so  little  discretion,  as  to 
render  himself  liable  as  a  trespasser.  This  question  has 
been  before  the  Supreme  Court  of  the  United  States,  in 
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the  case  of  Jecker  v.  Montgomery;  and  unless  this  case 
can  be  distinguished  from  that  upon  its  facts,  I  must,  of 
course,  come  to  the  same  conclusion  there  arrived  at 

In  that  case,  the  allegation  in  the  answer  of  the  respond- 
ent, that  he  could  not  send  the  vessel  to  the  United  States 
for  trial,  with  a  due  regard  to  the  public  interest,  was  ad- 
mitted by  the  demurrer.  In  this  case  it  is  traversed,  and 
the  parties  have  gone  into  proofs.  This  is  the  principal 
difference  between  the  two  cases. 

These  proofs  satisfy  my  mind  that  the  necessary  stores 
and  supplies  for  a  voyage  to  the  United  States  were  either 
on  board  the  Admittance,  or  could  have  been  obtained  at 
Monterey.  I  am  also  convinced,  that  the  crew  were  wil- 
ling to  continue  on  board  and  work  the  vessel  home,  under 
the  command  of  Lieutenant  Revere ;  so  that  no  men  for  a 
prize  crew  need  have  been  taken  from  the  Portsmouth. 
For  although,  in  general,  the  captor  must  man,  as  well  as 
officer,  a  prize,  even  when  it  is  a  neutral,  or  belongs  to 
citizens,  yet  this  obligation  results  from  the  want  of  a 
right  to  subject  the  prize  crew  to  the  command  of  his  own 
officer;  and  when  the  prize  crew  are  willing  to  engage  to 
serve  under  the  command  of  the  prize-master,  and  are 
neutrals^  or  citizens,  no  prize  crew  need  be  put  on  board. 
The  Eleanor^  2  Wheat  361. 

Lieutenant  Revere  says  the  crew  of  the  Admittance  all 
volunteered  to  serve  under  his  command,  and  bring  the 
vessel  home ;  and  although  it  does  not  appear  that  Cap- 
tain Montgomery  was  informed  of  this,  yet  I  am  strongly 
inclined  to  think,  that  if  this  had  been  the  only  obstacle,  it 
would  have  been  his  duty  to  have  made  inquiry,  which 
wordd  have  apprised  him  of  the  fact  But  this  was  not 
the  only  obstacle.  One  of  the  lieutenants  of  the  Ports- 
mouth was  serving  on  shore ;  two  only  remained  ;  and  it 
does  not  appear  that  a  single  passed  midshipman  was  on 
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board.  Lieutenant  Revere  has  given  an  opinion,  no  doobt 
an  honest  one,  that  he  might  have  been  spared ;  but  it  is 
an  opinion  formed  under  no  responsibility  of  command ; 
and  I  am  not  prepared  to  say,  that  a  sloop  of  war,  on  that 
coast,  at  that  time,  officered  by  only  two  lieutenants,  ought 
to  have  been  left  with  only  one,  in  order  to  send  home  a 
prize ;  and  still  less,  that  the  commander  erred  so  grossly 
in  not  detaching  this  officer,  on  such  service,  as  to  forfeit 
his  legal  rights  thereby. 

In  respect  to  the  proceedings  at  Monterey,  it  has  been 
declared  by  the  Supreme  Court,  in  the  case  already  referred 
to,  that  they  afforded  reasonable  ground  for  the  belief^ 
which  the  respondent,  in  his  answers,  swears  he  enter- 
tained, that  no  further  proceedings  were  necessary.  In- 
deed, it  may  well  be  doubted,  after  what  was  said  by  Sir 
William  Scott,  in  TTie  Maria^  1  Rob.  376,  wh^her  mere 
delay  is  of  itself  a  cause  of  forfeiture ;  because  the  claim- 
ant has  it  in  his  power,  at  all  times,  to  compel  the  captor 
to  proceed,  and  the  use  of  this  power  is  so  far  a  duty  on 
his  part,  that  his  omission  for  six  years  to  resort  to  it,  was 
held  to  be  a^  bar  to  a  monition  in  The  Susanna^  6  Rob.  48. 
And  the  difficulty  of  awarding  restitution  against  this 
officer,  by  reason  of  delay,  would  be  much  increased  by 
the  fact,  that  the  government  has  taken  the  proceeds  of 
the  property,  and  he  has  never' had  them  in  his  own  hands. 
In  a  regular  prize  proceeding,  where  the  claimant  made 
out  a  title  to  restitution,  upon  the  ground  that  the  capture 
was  illegal.  Lord  Stowell  manifested  the  utmost  reluctance 
to  award  restitution  against  the  captor,  after  the  govern- 
ment had  received  the  proceeds  of  the  prize.  San  Juan 
NepomucenOf  1  Hag.  269. 

I  do  not  think  that  the  executive  government  of  the 
United  States  can  turn  a  bad  title  into  a  good  one,  by  a 
recognition  of  the  possession  of  one  of  its  officers ;  but  if 
the  possession  was  under  a  lawful  title,  and  the  question 
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be,  whether  the  officer  has  been  gailty  of  such  delay  as 
works  a  forfeiture,  it  is  a  circumstance  of  no  trifling  weight, 
that  the  executive  government  has  received  from  him  the 
property,  and  itself  retained  it. 

After  a  careful  examination  of  this  case,  I  have  come  to 
the  conclusion,  that  I  ought  not  to  make  a  decree  for  resti- 
tution in  this  suit ;  and  I  rest  in  this  conclusion  with  the 
more  satisfaction,  because,  in  the  prize  proceeding  now 
pending,  all  the  substantial  rights  of  the  libeUants  will  be 
ascertained  and  determined. 

I  observe  that  the  decree  of  the  District  Court  purports, 
on  its  face,  to  be  made  by  consent  I  have  great  doubt 
concerning  the  jurisdiction  of  this  court  in  such  a  case.  Tb^ 
only  power  conferred  on  this  court  "by  Congress,  in  suits 
in  admiralty,  is  as  an  appellate  court  But  if  decrees  are 
made  by  consent  in  the  District  Court,  without  a  hearing, 
it  becomes,  in  effect,  a  court  of  original  jurisdiction.  The 
act  of  Congress  directs  this  court  to  pass  such  sentence  or 
decree  as  the  District  Court  ought  to  have  passed ;  but  if 
the  parties  consented  to  a  decree,  there  can  be  no  room  to 
question  its  correctness.  The  rule  of  the  Court  requires 
reasons  for  the  appeal  to  be  stated.  In  this  case,  the 
reason  assigned  is,  that  the  District  Court  ought  to  have 
decreed  for  the  libellant;  but  the  record  shows  that  the 
decree  was  in  accordance  with  the  consent  of  the  libellant, 
which  removes  all  error. 

Subsequently,  it  was  stated  to  the  Court,  that  the  record 
of  the  District  Court  was  not  correct  in  stating  the  decree 
to  have  been  by  consent ;  that  it  had  been  amended,  and 
the  amendment  certified  to  this  Court,  and  that  it  was 
agreed  that  the  record  here  should  be  changed,  so  as  to 
conform  to  the  truth ;  and  this  having  been  done,  a  decree 
was  entered,  ordering  the  captors  to  prosecute,  as  against 
the  vessel,  the  prize  proceedings  already  instituted  in  the 
Circuit  Court  for  the  District  of  Columbia. 
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The   United   States   vs.  Certain   Hogsheads  of  Mo- 
lasses. 

An  appeal  from  the  Bistrict  Court  is  properly  entered  at  the  term  of  the  Cir- 
cnit  Court,  began  next  after  the  entry  of  the  decree  in  the  District  Comt, 
althoagh  the  term  of  the  District  Court,  daring  which  the  decree  was  entered, 
had  not  been  ended  when  the  term  of  the  Circuit  Court  was  begun. 

If  an  entry  does  not  contain  a  part  of  the  goods  consigned  by  the  same  inTdce 
and  bill  of  lading,  it  is  primA  fade  evidence  that  the  duties  have  not  been 
paid. 

This  was  a  motion  to  dismiss  an  appeal  from  a  decree 
of  the  District  Court  on  an  information  in  the  Admiralty 
for  the  reason  that  the  term  of  the  District  Court  at  which 
the  decree  was  entered  had  not  ended  when  the  term  of 
the  Circuit  Court,  at  which  the  appeal  was  entered,  was 
begun. 

Curtis,  J.  The  question  depends  upon  the  construction 
of  the  twenty-first  section  of  the  Judiciary  Act ;  for  al- 
though the  act  o;f  March  3, 1803,  also  gave  an  appeal  from 
the  District  to  the  Circuit  Court,  yet  it  has  been  held  by 
the  Supreme  Court,  Vhited  States  v.  Nowrse^  6  Peters, 
496,  that  the  act  made  no  change  in  respect  to  such 
appeals,  except  to  reduce  the  necessary  sum  firom  three 
hundred  dollars  to  forty  dollars. 

In  the  Privateer  Montgomery  v.  ITie  Betsey^  1  Gal.  416, 
Mr.  Justice  Story  says  the  appeal  should  be  to  the  Circuit 
Court  held  next  after  pronouncing  the  decree.  The  pre- 
cise point  was  not  before  him  for  adjudication,  bat  on 
examining  the  language  of  this  section  of  the  Judiciaiy 
Act,  and  especially  the  proviso,  it  is  quite  clear  his  inter- 
pretation was  correct. 

Motion  overruled. 

Lumt^  District  Attorney^  for  the  United  States* 

jBe/Z,  for  claimant. 
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The  appeal  having  been  heard  on  its  merits,  the  follow- 
ing opinion  was  pronounced  by 

Curtis,  J.  The  District  Attorney  having  filed  an  ex 
officio  information  in  the  Admiralty  against  this  property, 
founded  on  the  sixty-eighth  section  of  the  CoUection  Act 
of  March  2,  1799,  <1  Stat  at  Large,  677,)  the  District 
Court  decreed  a  forfeiture,  and  the  claimant  appealed. 
That  section  provides,  that  any  merchandise,  subject  to 
duty,  and  on  which  the  duty  shall  not  be  paid,  or  secured 
to  be  paid,  which  shall  be  concealed  in  any  vessel  or  other 
place,  shall  be  forfeited. 

The  first  question  is,  whether  this  merchandise  was  con- 
cealed, within  the  meaning  of  the  act.  I  am  of  opinion 
it  was.  It  did  not  appear  on  the  manifest,  or  invoice  of 
the  cargo.  It  was  not  entered  at  the  custom-house,  or 
in  any  manner  made  known  to  the  collector,  or  any  officer 
of  the  customs,  by  the  consignee  or  master;  nor  did  the 
consignee  at  any  time  manifest  any  intention  to  enter  it, 
or  to  correct  any  mistake  in  his  entry  of  the  residue  of  the 
cargo.  He  gave  to  the  stevedore,  whom  he  employed  to 
discharge  the  cargo,  directions  to  discharge  only  one  hun-» 
dred  and  eighty-three  casks,  the  amount  entered  for  duties, 
and  no  more,  and  to  go  down  to  the  skin,  leaving  the  resi- 
due in  the  ends  of  the  vessel,  and  when  this  amount  had 
been  discharged  the  hatches  were  put  on  as  if  the  cargo 
had  been  all  out. 

I  am  satisfied  the  consignee  knew  the  invoice  did  not 
contain  all  the  molasses,  before  the  discharge  of  the  cargo 
was.commenced,  and  there  is  much  reason  to  believe  that 
part  was  omitted  by  his  own  express  direction  to  the  con- 
signor; yet,  instead  of  making,  or  taking  any  step  to 
make  a  port  entry,  he  gives  directions  to  leave  the  residue 
of  the  cargo  in  the  ends  of  the  vessel,  has  the  hatches 
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replaced,  and  the  vessel  is  about  to  be  warped  to  the  flats, 
for  the  purpose  of  scraping  her  bottom,  as  if  her  dlscbaige 
bad  been  completed,  when  she  is  stopped  by  an  officer 
of  the  costoms. 

Several  points  have  been  taken  in  behalf  of  the  claim- 
ant. First,  it  is  said  a  seizure  is  necessary,  and  none  is 
proved.  It  is  not  necessary  to  decide  whether  an  actoal 
seizure  by  an  officer  of  the  customs  is  one  of  the  prerequi- 
sites of  a  forfeiture  under  this  section,  because,  in  this  case, 
such  a  seizure  is  admitted  by  the  answer  which  avers  it 
was  made  without  probable  cause. 

It  is  further  argued  that  it  does  not  appear  that  the 
goods  were  dutiable,  or  if  so,  that  the  duties  had  not  been 
paid,  or  secured  to  be  paid.  That  molasses  imported  from 
Porto  Rico  was  dutiable,  is  known  to  the  Court  as  matter 
of  law.  The  claimant  entered  for  duties  183  casks,  as 
imported  from  that  island  in  this  vesseL  These  183  casks 
must  have  been  put  on  board  after  the  residue,  from  their 
place  of  stowage.  It  is  therefore  a  fair,  not  to  say  neces- 
sary presumption,  that  the  whole  was  on  board  of  the 
vessel  when  it  sailed  from  Ponce,  and  was  brought  from 
thence ;  and  if  so,  the  presumption  is,  it  was  there  shipped, 
and  was  the  produce  of  that  island,  and  the  burden  is  on 
the  claimant  to  prove  the  contrary.  Of  this  there  is 
neither  proof  nor  the  slightest  probability. 

The  information  properly  contains  the  negative  allega- 
tion, that  the  duties  had  not  been  paid,  or  secured  to  be 
paid,  on  these  goods,  and  it  must  be  supported  by  the 
requisite  primd  facie  evidence.  The  entry  made  by  the 
claimant  is  produced,  and  it  covers  only  the  183  hogsheads. 
This  is  sufficient  primd  facie  evidence  that  he  had  not  paid 
or  secured  the  duties  on  the  residue,  for  he  could  do  neither 
without  entering  them. 

It  is  farther  urged  that  it  does  not  appear  that  the  goods 
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seized  were  not  part  of  the  183  casks  enteredi  and  on  which 
duties  were  paH.  But  it  does  appear,  that  those  seized 
-were  what  were  left  in  the  vessel  after  183  casks  had  been 
discharged ;  and  the  claimant  having  entered  for  duty  that 
number  of  casks,  and  regularly  discharged  that  number 
under  the  inspection  of  the  officers  of  the  customs,  as  being 
the  merchandise  entered  by  him,  it  is  too  late  for  him  now 
to  suggest  that  what  he  so  landed  was  not  entered,  and 
-what  he  concealed  on  board  was  entered. 

Let  the  decree  of  the  District  Court  be  affirmed^  with 
costs. 

Bellj  for  the  appellant 

Lunt^  DUtrict  Attorney,  contra. 


George  Foster  vs.  Abner  6.  Moore. 

An  ezdnsive  potaession  of  about  eight  years,  under  a  patent  fm  a  neefol 

chine,  affecting  the  business  of  a  Uoge  dass  of  persons,  is  sufficient  jmnii 
fade  eyidence  to  entitle  the  patentee  to  an  isjonction  preyious  to  a  trial  at 

law. 
The  mere  snbstitation  of  one  known  deyloe,  for  anodier,  though  complex,  is  an 

infiringement. 
What  is  technically  a  combination,  and  how  it  may  be  infringed,  though  im- 

proTcd. 

This  was  a  suit  in  equity  founded  on  letters-patent 
granted  to  Richard  Richards,  on  the  16th  day  of  Decem- 
ber, 1844,  for  'Umprovements  in  machinery  for  cutting 
leather  into  soles."  The  letters-patent  had  been  assigned 
to  the  complainant.  The  specification  was  in  the  follow- 
ing words :  — 

<<  To  aU  Persons  to  whom  these  Presents  shall  come : 

^<  Be  it  known  that  I,  Richard  Richards,  of  Lynn,  in  the 
County  of  Essex,  and  State  of  Massachusetts,  have  in- 
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vented  certain  improvements  in  machinery  for  cutting  leather 
into  soleSj  and  that  the  following  descriptidh  and  accompa- 
nying drawings,  taken  in  connection,  constitute  a  fall  and 
exact  specification  of  the  construction  and  operation  of 
my  said  invention :  — 

<^  Figure  1,  of  the  drawings  above  mentionedi  represents 
a  top  view  of  my  machine.  Figure  2,  is  a  side  elevation. 
Figure  3,  is  a  longitudinal  vertical  and  central  section. 
Figure  4,  is  an  elevation  of  the  end  nearest  to  the  cutting 
knives.  Such  other  drawings  as  may  be  necessary  to  the 
following  description  will  be  referred  to  and  described 
therein.  So  far  as  my  machine  consists  of  one  or  more 
cutters,  suitably  arranged  in  frame-work,  and  capable  of 
being  raised  from,  and  depressed  upon  a  platform  beneath 
them,  for  the  purpose  of  supporting  the  leather  during  the 
operation  of  cutting,  it  does  not  differ  from  many  other 
machines  in  common  use. 

^  A^  Figures  1,  2,  3,  is  the  frame  work  or  table,  which 
sustains  the  operative  parts,  and  within  which  a  frame  B, 
is  arranged  in  the  position  as  seen  in  the  drawings,  and 
sustained  in  suitable  bearings,  in  which  it  may  be  freely 
moved  up  and  down  in  a  vertical  direction,  —  the  object  of 
the  frame  being  to  carry  and  elevate  and  depress  the  cut- 
ters. The  frame  Bj  is  operated  by  the  foot  of  the  attend- 
ant, applied  upon  a  treadle  C;  the  said  treadle  being 
connected  to  the  frame  Bj  by  a  suitable  roll  D,  jointed  at 
its  lower  extremity  to  the  treadle,  and  at  its  upper  to  the 
firame  —  the  same  being  seen  in  Figure  3.  <  A  carved  arm 
JS,  projects  upwards  from  the  treadle,  and  has  at  its  upper 
end  a  projection  a,  to  which  one  end  of  a  strap  6,  is 
attached ;  the  said  strap  being  wound  around  and  attached 
at  its  other  end  to  a  pulley  or  drum  c,  fixed  upon  a  main 
transverse  shaft  (2,  upon  which  is  a  fly-wheel  e.  Another 
strap/,  is  attached  at  one  end  to,  and  wound  around  the 
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drum  C}  in  a  Teverae  direction  to  that  of  the  strap  iy  and 
extends  downwards,  and  is  secured  at  its  other  end  to  the 
treadle,  so  that  the  movement  of  the  treadle  by  the  foot 
causes  a  motion,  first  in  one  direction,  and  next  in  the 
opposite,  of  the  balance  or  fly-wheel  e.  A  small  pulley  g*, 
is  fixed  upon  one  end  of  the  shaft  <2;  a  strap  or  band  A, 
being  attached  to  the  periphery  of  the  pulley,  and  passing 
partiy  around  it,  thence  upwards,  in  contact  with  a  guide 
pulley  f,  thence  over  a  pulley  /c,  and  thence  downwards, 
and  having  a  weight  2,  appended  to  it,  as  seen  in  the  side 
elevation.  The  pulley  k,  runs  loose  upon  the  end  of  the 
knife  or  cutter  shaft  m,  and  has  a  small  dog  or  pawl  fi, 
jointed  to  its  side,  and  pressed  against  the  toothed  circum- 
ference of  a  ratchet  wheel  o,  by  a  spring  p, — the  ratchet 
wheel  being  fixed  upon  the  end  of  the  cutter  shaft 

The  cutter  shaft  m,  turns  or  revolves  in  suitable  bearings, 
in  the  frame  B.  It  has  the  holders  or  plates  qq^  of  the  two 
cutters  or  bent  knives  r,  ^,  confined  upon  it  between  its 
bearings,  as  seen  in  the  drawings.  Each  of  said  holders 
is  formed  rectangular  in  its  cross  section,  and  rests  upon 
the  shaft,  which  is  formed  to  receive  it ;  the  one  holder 
with  its  knife  being  directiy  over  the  other,  and  its  knife, — 
that  is  to  say,  the  holders  being  on  opposite  sides  of  the 
shaft,  and  so  arranged  that  the  two  knives,  which  are  to 
be  curved  alike,  shall  be  brought  into  line  transversely  with 
each  other,  throughout  the  curves  of  both.  The  two  hold- 
ers of  the  knives  turn  midway  between  their  ends  upon  a 
pin  tj  which  extends  through,  and  is  fixed  in  the  cutter 
shaft,  and  projects  firom  the  same  into  each  holder,  so  that 
when  the  end  of  one,  or  adjacent  ends  of  both  of  the  hold- 
ers, is  moved  transversely  in  one  direction,  the  other  end 
of  the  same,  or  other  adjacent  ends  of  both,  will  be  equally 
moved  in  an  opposite  direction,  thus  enabling  us  at  any 
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time  to  narrow  or  widen  the  toe  or  heel  of  the  sole  as 
occasion  may  require. 

^<  The  adjacent  ends  of  the  catter  holders  are  confined 
down  upon  the  shaft  by  a  screw  u  or  v,  which  passes 
through  one  of  the  holders  and  the  shaft,  and  is  screwed 
into  the  other  holder,  —  there  being  an  elongated  slot  or 
opening  formed  transversely  through  the  shaft  for  each 
screw  to  pass  and  move  through,  when  the  adjacent  ends 
of  the  cutter  holders  are  moved  to  the  right  or  left  trans- 
versely. Figure  5,  denotes  a  vertical  cross  section  of  the 
cutter  shaft  and  cutter  holders  taken  through  one  of  the 
confining  screws,  and  its  slot,  tt,  being  the  screw,  and  w 
the  slot  On  the  end  of  the  cutter  shaft,  opposite  to  that 
on  which  the  loose  pulley  is  placed,  a  circular  plate  x  is 
fixed, — the  said  plate  having  two  notches  formed  in  its 
circumference  on  opposite  sides  of  its  centre,  and  at  one 
hundred  and  eighty  degrees  distant  from  the  centre  of  one 
to  that  of  the  other;  the  said  notches  being  arranged  in  a 
vertical  line  with  each  other.  An  end  view  of  this  plate 
is  given  in  Figure  6,  in  which  one  of  the  notches  is  seen 
at  ^,  the  other  being  covered  by  the  lower  end  of  a  slide 
2r,  which  is  adapted  to  the  surface  of  the  plate  so  as  to 
play  up  and  down  vertically, — the  length  of  the  said  slide 
being  equal  to  the  diameter  of  the  plate,  diminished  by 
the  depth  of  one  of  the  notches.  A  latch  a^  is  arranged 
horizontally  over  the  cutters  and  turns  on  a  fulcrum  or 
joint  at  b\  in  such  manner  as  to  allow  its  end  over  and 
which  is  in  contact  with  the  circular  plate  x^  to  play  up 
and  down  vertically.  A  stud,  or  other  analogous  contri- 
vance, c^  projects  vertically  from  the  frame  il,  directly 
underneath  the  slide  Z,  and  has  its  top  graduated  or  sita- 
ated  at  such  a  distance  from  the  lower  end  of  the  slide, 
that  when  the  frame  B  descends,  so  as  to  carry  either  one 
of  the  cutters  through  the  leather  to  be  cut,  the  said  stud 
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will  come  into  contact  with  the  slide,  and  elevate  the  same 
to  such  extent  as  to  throw  the  latch  d^  ont  of  the  notch, 
and  thereby  permit  the  catter  shaft  to  be  partially  revolved 
so  as  to  bring  the  knife  which  was  previously  upwards  into 
the  position  of  the  one  which  last  performed  its  cutting 
operation,  and  thereby  turn  the  circular  plate  so  as  to  cause 
the  latch  to  fall  into  the  other  notch.     The  partial  revela- 
tion of  the  cutter  shaft  is  effected  by  the  treadle  when  it 
rises,  acting  through  the  arm  £7,  and  the  mechanism  directly 
intervening  between  it  and  the  cutter  shaft.     When  the 
treadle  is  depressed,  the  loose  pulley  upon  the  catter  shaft 
carries  the  dog  or  pawl  over  the  teeth  of  the  ratchet  wheel 
O  ;  that  is  to  say,  causes  it  to  slip  or  slide  over  the  same, 
but  the  instant  the  direction  of  the  pulley  is  reversed  by 
the  band  A,  which  is  wound  upon  the  pulley  g^  the  dog 
acts  in  the  teeth  of  the  ratchet  wheel  and  turns  the  cutter 
shaft.     The  leather  to  be  cut  into  soles,  being  previously 
reduced  to  a  proper  width,  is  placed  upon  the  table  or  plat- 
form &,  and  between  parallel  guides  H  H.    It  is  pressed 
forward  beneath  the  cutting  knife  until  it  comes  into  con- 
tact with  a  vertical  gauge  plate  K^  which  extends  down- 
wards from  a  horizontal  shaft  Zr,  supported  and  moving  in 
bearings  ilf  ilf,  in  a  frame  N^  which  is  capable  of  being 
moved  towards  or  from  the  cutter  by  a  screw  O,  or  any 
other  suitable  contrivance.     The  shaft  Zr,  has  a  bent  lever 
P,  fixed  upon  one  end,  as  seen  in  Figures  1,  2,  the  said 
lever  extending  in  one  direction  towards  and  underneath 
the  cutter  shaft,  and  being  borne  up  against  the  said  shaft 
by  a  weight  Q,  applied  upon  its  opposite  end.     From  the 
above  it  will  be  seen  that  the  depression  of  the  frame  B^ 
will  cause  the  end  of  the  lever  P,  first  mentioned,  to  de- 
scend, and  thereby  turn  the  shaft  L,  a  little  in  its  bearings, 
in  such  manner  as  to  cause  the  lower  end  of  the  gauge 
plate  to  move  in  a  direction  away  from  the  cutter,  and 


284  MASSACHUSETTS 


Foster  o.  Moore. 


allow  the  piece  of  leather  separated  from  the  sheet  thereof 
to  fall  freely  away  from  the  same  and  drop  upon  an  in- 
clined  plane  R,  over  which  it  slides  out  of  the  machine. 
Having  thas  described  my  machinery,  that  which  I  claim 
is  as  follows,  namely :  I  claim  the  above  specified  man* 
ner  of  operating  the  catting  knives  r,  ^,  applied  npon  the 
revolving  shaft  m,  namely :  the  arranging  said  knives  as 
described  apon.  a  revolving  shaft  and  caasing  them  and 
the  shaft  to  be  partially  revolved  at  suitable  periods  of  time 
in  the  manner  as  set  forth,  so  as  alternately  to  bring  each 
catting  knife  in  succession  into  the  required  position  for  it 
to'  cat  through  the  leather  when  depressed  by  the  frame  or 
mechanism  by  which  it  is  made  to  act  npon  the  same.  I 
also  claim,  in  combination  wUh  the  above^  giving  to  the 
gauge  plate  (JQ  at  the  time  of,  or  soon  after  the  depression 
of  either  knife  into  the  leather,  a  motion  in  a  direction 
away  from  the  cutting  knives  in  order  to  permit  the  piece 
of  leather  separated  from  the  sheet  thereof  to  fall  freely 
away  from  the  same,  as  described. 

^  I  also  claim  the  combination  of  mechanical  parts  by 
which  the  requisite  degrees  of  rotary  motion  of  the  shaft 
which  carries  the  cutting  knives,  are  determined  in  the 
manner  hereinbefore  described,  the  said  parts  being  the 
notched  circular  plate  x,  applied  upon  the  rotary  cutter 
shaft,  the  catch  or  latch  a,'  the  slide  Z  upon  the  drcolar 
plate,  and  the  fixed  stud,  or  other  analogous  contrivance,  by 
which  the  slide  is  moved  when  the  knife  frame  is  depressed ; 
the  whole  being  applied  and  operating  substantially  as  de- 
scribed. 

"  I  also  claim,  attaching  the  knife  holders  to  the  revolv- 
ing shaft  ffi,  in  such  manner  as  to  admit  of  a  corresponding 
movement  of  their  adjacent  ends,  in  transverse  direction,  at 
one  and  the  same  time,  and  the  fixing  the  said  ends  after- 
wards to  the  shaft,  the  same  being  for  the  purpose  of 
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naiTowing  or  widening  the  toe  or  heel  of  the  sole  as  set 
forth. 

^  In  testimony  that  the  above  is  a  correct  specification, 
I  have  hereto  set  my  signature  this  twenty-first  day  of 
September,  A.  D.  1844. 

Richard  Richabds. 
«  Witnesses,    R.  H.  Eddy, 

John  Noble.'' 

The  complainant  alleged  that  each  of  the  things  speci- 
fically claimed  were  ased  by  the  defendant  A  machine 
constracted  according  to  the  specification,  and  also  the 
machine  complained  of,  were  produced,  and  affidavits  of 
experts  were  made  by  each  party.  The  motion  was  for  a 
preliminary  injunction,  founded  on  long  possession  under 
the  patent,  and  an  allegation  that  the  defendant's  machine 
was  an  infringement 

Curtis,  J.  The  first  question  is,  whether  the  complain- 
ant has  shown  such  a  primd  facie  title  to  the  things  pa- 
tented, as  will  enable  him  to  call  on  the  Court  to  protect 
his  right  until  it  can  be  tried. 

The  affidavit  of  Pillsbury  states  that  the  patentee,  and 
those  claiming  under  him,  have  been  engaged  in  building 
these  machines  since  the  letters-patent  were  granted,  a 
period  of  about  eight  years.  That,  during  this  time,  they 
have  made  and  sold  upwards  of  one  hundred  and  fifty  of 
these  machines,  and  they  have  been  put  in  use  in  Massa- 
chusetts, Maine,  Ohio,  Pennsylvania,  and  other  parts  of 
the  country.  That  about  fifty  of  these  machines  are  now 
in  daily  use  at  Lynn,  in  Massachusetts,  the  place  where 
they  were  originally  introduced.  And  that,  except  in  this 
case,  the  witness  has  not  known  the  novelty,  or  validity  of 
Richards's  patent  disputed ;  nor  has  he  known  any  attempt 
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made  to  infringe  it  No  conflicting  evidence  has  been 
introduced  by  the  defendant,  tending  to  show  that  the 
possession  of  the  patentee  has  been  qnestioned,  or  inter- 
rnpted,  or  that  it  has  not  been  as  extensively  enjoyed  as 
this  witness  declares  ;  nor  is  the  validity  of  the  patent 
denied  by  any  affidavit  of  the  defendant 

This  is  such  a  primd  facie  title  as  a  Court  of  Equity  is 
bound  to  protect    The  familiar  rule  stated  by  Lord  Eldon, 
in  Sill  V.  Thompson^  3  Meriv.  622,  is,  that  when  a  patent 
has  been  granted,  and  there  has  been  an  exdnsive  posses- 
sion of  some  duration  under  it,  the  Court  will  enjoin,  with- 
out putting  the  party  previously  to  establish  his  right  at 
law.     And  this  rule  has  been  followed  in  this  and  other 
Circuits,  and  is  well  established  in  England.    Isaacs  v. 
(Jooperj  4  Wash.  259 ;  Washburn  v.  GoM^  8  Story's  R. 
156,  169;  Orr  v.  UUleJUld,  1  W.  &  M.  13;  Bidtford  v. 
Skewes,  Web.  P.  C.  211 ;  Neilson  v.  Thompson,  Web,  P.  C. 
277.     It  is  not  possible  to  fix  any  precise  term  of  years 
during  which  the  exclusive  possession  must  have  con- 
tinued.   The  reason  for  the  presumption  in  favor  of  the 
validiiy  of  the  grant  is,  the  acquiescence  of  the  public  in 
the  exclusive  right  of  the  patentee,  which,  it  may  reasona- 
bly be  assumed,  would  not  exist  unless  the  right  was  well 
founded.     And  it  is  obvious,  that  this  public  aoquiesoenoe 
is  entitled  to  more  or  less  weight,  according  to  the  degree 
of  utility  of  the  machine,  and  the  number  of  persons 
whose  trade,  or  business  are  affected  by  it    I  am  satisfied 
that  this  is  a  useful  machine,  not  only  because  it  is  so 
stated  by  Pillsbury,  but  from  the  number  which  are  now 
in  use ;  and  there  can  be  no  doubt  that  it  affects  the  trade 
and  business  of  a  numerous  and  intelligent  body  of  pe^ 
sons  in  this  and  other  States.   In  a  case  where,  though  the 
validity  of  the  patent  has  been  questioned,  no  specific  and 
satisfactory  groand  of  doubt  has  been  laid  by  the  defend- 
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ant,  this  acqaiescenoe,  for  a  period  of  about  eight  years, 
dispenses  with  the  necessity  of  bringing  an  action,  at  law, 
before  moving  for  a  preUminary  injanction.  Bnt  the  com- 
plainant must  show  an  infringement  by  the  defendant; 
and  the  next  question  is,  if  he  has  done  so. 

In  this,  as  in  other  patent  cases,  this  is  a  complex  qoes* 
tion,  partly  of  law  and  partly  of  fact ;  and  in  this,  as  in 
most  patent  cases,  when  the  law  has  been  determined  and 
applied,  the  facts  do  not  present  great  difficulties. 

The  first  inquiry  is,  what  is  daimed?  and  the  second, 
has  the  defendant  used  what  is  claimed  ?  The  construe* 
tion  of  the  claim  is  matter  of  law.  It  has  been  argued 
that  the  first  claim  is  for  an  abstraction.  I  do  not  so  con- 
sider it.  The  claim  is,  of  the  described  means  of  arrang- 
ing the  knives  on  a  shaft,  and  causing  them  to  revolve  and 
be  depressed,  so  as  to  produce  certain  effects ;  and  this  is, 
in  substance,  a  claim  of  certain  mechanism,  described  in 
the  specification,  so  combined  and  arranged,  as  is  therein 
shown,  and  adapted  to  produce  specific  effects.  In  point  of 
form,  I  see  no  sound  objection  to  the  claim. 

Laying  aside,  for  the  present,  the  last  claim,  which  is 
for  the  attachments  of  the  knives,  I  find  the  mechanism 
claimed,  consists  in  a  revolving  shaft  having  two  knives 
placed  upon  it  in  a  particular  manner,  and  in  the  means  of 
working  this  shaft,  and,  in  combination  with  these,  the 
means  of  giving  to  the  gauge  plate  certain  movements.  It 
has  not  been  denied,  that  the  gauge  plate  itself,  in  the  de- 
fendant's machine,  and  the  means  of  moving  it,  so  as  to 
allow  the  soles,  when  cut,  to  fall  out  of  the  machine,  are 
substantially  the  same  as  in  the  plaintiff's ;  and,  indeed, 
an  inspection  of  the  two  machines  can  leave  no  reasonable 
doubt  on  this  point.  It  is  true,  the  defendant's  has  a  screw, 
by  means  of  which  the  gauge  plate  may  be  moved,  so  as 
to  adapt  it  to  different  sizes  of  soles ;  but  this  is  plainly  an 
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addition  to,  and  not  an  alteration  of,  this  part  of  the  things 
patented,  which  does  not  consist  in  the  gauge  plate  itself, 
or  the  means  of  graduating  it,  bnt  solely  in  the  means  of 
commnnicating  to  it  the  rocking  motion  which  allows  the 
escape  of  a  sole  when  cut,  and  then  brings  the  plate  into 
position  to  act  as  a  gauge. 

But  it  is  correctly  argued  that  even  if  the  patentee  was 
the  original  inventor  of  this  means  of  giving  this  motion 
to  the  plate,  and  the  defendant  has  used  it,  still,  as  it  is 
claimed  only  in  combination  with  the  shaft  and  knives,  and 
mechanism  to  move  them,  unless  the  defendant  uses  these 
also,  he  does  not  infringe ;  because  these  are,  undoubtedly, 
an  essential  part  of  the  combination,  and  if  the  whole,  in 
substance,  is  not  used,  there  is  no  infringement.  And, 
therefore,  it  is  necessary  to  see  whether  the  defendant  has 
infringed  upon  what  is  first  claimed. 

That  he  uses  a  shaft,  with  knives  attached  to  it  in  the 
same  manner  as  is  described  in  the  plaintiflPs  specification, 
is  clear.  Here,  also,  he  has  added  a  screw,  by  means  of 
which  the  knives  may  be  moved,  when  the  screws  which 
attach  the  knives  to  the  shaft,  by  compressing  the  knife- 
holders,  are  loosened.  But  this  does  not  affect  the  arrange- 
ment of  the  knives  on  the  shaft.  It  is  an  addition  to,  and 
not  an  alteration  of,  the  thing  patented.  But  the  real 
question  is  whether  the  defendant's  means  of  working  the 
shaft  are,  within  the  Patent  Law,  substantially  the  same 
as  the  plaintiffs. 

These  means  may  be  considered  under  two  heads: 
namely,  the  mechanism  by  which  the  shaft  is  rotated  and 
depressed,  and  that  by  which  the  degrees  of  rotary  motion, 
requisite  to  bring  the  knives  into  the  position  to  cut,  are 
determined,  and  the  revolution  arrested  and  the  shaft  held 
while  the  cut  is  made,  and  then  released.  As  to  the  first, 
Mr.  Robert  H.  Eddy,  whose  affidavit  is  adopted  by  Mr. 
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Thomas  Blanchardi  ad  correctly  expressiag  his  yiews,  says : 
<<  I  do  not  perceive  any  thing  essentially  new,  or  not  well 
and  long  known  to  mechanicians,  in  the  machinery  nsed 
to  rotate  the  shaft  in  the  defendant's  machine ;  nor  does 
it  seem  to  me  to  be  so  practically  nsefbl  as  that  used  by 
Bichards  for  snch  purpose.  The  invention  of  Richards, 
namely,  the  arranging  the  knives  upon  a  revolving  shaft, 
and  causing  them  and  the  shaft  to  be  partially  revolved,  at 
suitable  periods  of  time,  in  the  manner  as  set  forth  in 
Bichards's  specification,  namely,  on  its  axis,  so  as  to  bring 
the  knife,  which  was  previously  upwards,  into  the  position 
of  the  one  which  last  performed  its  cutting  operation,  is, 
in  my  judgment,  identical  with  that  adopted  in  the  ma- 
chine seen  at  the  shop  of  said  Moore,''  (that  is,  the  defend- 
ant's machine.)  ''  The  vertical  and  intermittent  move- 
ments of  the  knife-shaft  are  produced  by  machinery,  which 
may  be  considered  as  common  and  well-known  mechani- 
cal equivalents  for  those  described  in  the  said  specification 
of  the  said  Richards."  No  affidavit  made  by  the  defend- 
ant contradicts  this ;  for  though,  as  will  presently  be  no- 
ticed, his  experts  declare  that  the  two  machines,  in  their 
opinion,  are  not  substantially  the  same ;  they  do  not  say 
that  the  defendant's  devices  are  not  well-known  means  of 
accomplishing  the  same  ends  eflfected  by  Richards.  In- 
deed, in  the  written  argument  for  the  defendant,  it  is  not 
insisted,  that  there  is  a  substantial  difference  between  the 
machines  in  this  particular.  The  position  there  taken  is, 
^  that  the  combination  of  mechanical  parts,  whereby  the 
degree  of  rotary  motion  is  determined  in  the  defendant's, 
is  not  shown  to  be  substantially  the  same  as  in  the  plain- 
tiff's." 

It  appears,  by  an  inspection  and  comparison  of  the  two 
machines,  that  in  both,  the  degree  of  rotary  motion  is 
determined  by  a  notched  plate,  fixed  to  the  end  of  the 
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knife-shaft,  with  which  a  catch  engages  when  the  notches 
are  brought  opposite  to  the  catch  in  their  revolution.  The 
knife-shaft  is  thus  arrested  and  fixed  while  it  descends,  and 
the  knife  cuts.  The  catch  is  disengaged,  when  this  opera- 
tion is  completed,  and  the  knife-shaft  is  left  firee  to  revolve, 
so  far  as  to  bring  the  other  notch  opposite  to  the  catch, 
which  engages  with  it,  and  the  same  operation  is  repeated 
In  the  plaintiff's  machine,  the  catch  is  placed  above  the 
plate,  and  at  a  right  angle  with  it,  and  engages  the  notch, 
partly  by  its  own  weight,  but  assisted  by  a  spring.  In  the 
defendant's,  the  catch  is  placed  opposite  the  face  of  the 
plate,  which  has  a  flange  upon  it,  in  which  are  the  notches ; 
and  the  catch  is  a  spring-catch,  of  well-known  construc- 
tion. In  the  plaintiff's  machine,  the  catch  is  disengaged 
from  the  notch  by  a  slide,  working  on  the  face  of  the  plate, 
put  in  motion  upwards  against  the  catch  by  descending 
with  the  knife-shaft,  and  striking  a  stud  fixed  to  the  frame 
of  the  machine. 

In  the  defendant's,  the  catch  is  disengaged  by  impinging 
on  an  inclined  plane,  or  wedge,  against  which  it  is  moved 
by  descending  with  the  knife-shaft.  In  other  words,  the 
diversities  are,  that  the  defendant  uses  a  spring-catch,  the 
plaintiff  a  catch  and  spring ;  the  defendant  disengages  by 
working  against  a  wedge,  the  plaintiff  by  working  through 
a  slide  against  a  stud.  Of  these  diversities,  Mr.  Eddy, 
supported  by  Mr.  Blanchard,  says :  ^^  These  are  not,  strict- 
ly, a  combination,  like  that  described  in  the  patent  of  the 
said  Richards;  but  they  are  a  common  and  well-known 
combination  for  the  purpose,  and  are  mere  substitutions 
for  such  mechanism  as  is  described  by  the  said  Richards." 
Six  experts,  including  Mr.  Thompson,  who  built  the  de- 
fendant's machine,  testify  that,  in  their  opinion,  the  two 
machines  are  not  the  same  in  principle  and  mode  of  ope- 
ration. But  no  witness  says  that  the  use  of  a  spring-catch. 
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in  place  of  a  catch  and  spring,  or  the  use  of  a  wedge,  or 
inclined  plane,  to  disengage  a  catch,  in  place  of  a  slide 
and  stud,  were  not,  what  Mr.  Eddy  and  Mr.  Blanchard 
pronounced  them  to  be,  well-known  combinations  for  those 
parposes.  In  my  judgment,  this  is  decisive.  I  do  not 
think  the  doctrine  respecting  the  use  of  mechanical  equi- 
valents, is  confined  by  the  Patent  Law  to  those  elements 
which  are  strictly  known  as  such  in  the  science  of  me- 
chanics. In  the  present  advanced  state  of  that  science, 
there  are  different  well-known  devices,  any  one  of  which 
may  be  adopted  to  effect  a  given  result,  according  to  the 
judgment  of  the  constructor.  And  the  mere  substitution 
of  one  of  these  for  another,  cannot  be  treated  as  an  inven- 
tion. It  does  not  belong  to  the  subject  of  invention,  but 
of  construction.  One  constructor  may  adopt  a  spring- 
catch,  another  a  catch  and  spring ;  but  whether  he  takes 
one  or  the  other,  is  matter  of  judgment  in  construction,  as 
long  as  both  are  designed  to  accomplish  the  same  end, 
and  both  are  in  common  use  to  accomplish  it. 

The  substance  of  this  invention  does  not  consist  in  the 
identical  devices  used,  but  in  a  practicable  and  described 
mode  of  effecting  certain  operations;  and  when  the  pa- 
tentee has  described  what  those  operations  are,  and  one 
practicable  mode  of  effecting  them,  he  has  enabled  con- 
structors to  effect  these  operations,  not  only  by  the  identi- 
cal devices  he  employed,  but  by  all  other  known  substitutes. 
If  this  were  not  so,  no  patent  for  machinery,  of  the  least 
complication,  would  be  of  any  value.  Now,  the  difficulty 
which  attends  the  affidavits,  on  the  part  of  the  defendant, 
is,  that  the  opinions  given  by  them  are  not  accompanied 
by  any  explanation  of  what  the  witnesses  mean  by  princi- 
ple, or  mode  of  operation,  or  by  any  statement  of  what,  in 
point  of  fact,  they  consider  are  the  diversities  between  the 
two  machines ;  or  whether  those  consist  in  the  substitution 
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of  one  well-known  mode  of  effecting  a  given  movement, 
in  place  of  another.  And  this  is  equally  applicable  to 
what  they  say  respecting  the  means  of  revolving  the  shaft. 
They  express  an  opinion  that  the  means  are  different,  and 
the  practical  result  better.  Mr.  Eddy  and  Mr.  Blanchaid 
think  the  practical  result  not  so  good ;  and  though  they  do 
not  say  the  means  are  the  same,  they  do  say  they  are  long 
and  well-known  means  of  revolving  the  shaft. 

If  I  were  to  oome  to  the  conclusion  that  the  defendant's 
mode  of  revolving  the  shaft  was  a  real  practical  improve- 
ment, it  would  by  no  means  follow  that  it  would  not  be 
an  infringement  of  the  patent  Looking  at  the  whole 
structure  devised  by  the  patentee,  and  covered  by  the  first 
claim,  the  question  would  then  be,  if  its  substance  was 
not  used  by  the  defendant,  though  he  had  improved  it,  by 
adopting  a  continuous,  in  place  of  an  intermittent,  motion. 
Very  nice  and  difficult  questions  have  been  made  concern- 
ing what  are  often  called  combinations,  but  the  elements 
of  which  are  not  capable  of  being  distinctly  defined  and 
separated.  If  a  combination,  properly  so  galled,  consist  of 
two  or  more  distinct  things,  and  the  patent  is  for  combin- 
ing them  into  one  whole,  it  is  familiar  law,  that  if  all  are 
not  used,  the  patent  is  not  infiringed. 

But  the  first  daim  in  this  patent  is  not  for  such  a  com- 
bination. It  is  for  an  operative  part  of  a  machine,  and  in 
substance  covers  that  operative  part ;  just  as  a  patent  for 
an  entire  machine  covers  the  whole  machine.  In  some 
sense,  it  may  be  called  a  combination,  for  it  consists  of 
different  parts  united  together,  as  an  entire  machine  does. 
But  it  is  not  strictly  and  technically  a  combination,  any 
more  than  an  entire  machine  is.  And  it  may  be  improved, 
and  a  patent  taken  for  that  improvement;  and  at  the  same 
time,  the  improvement  cannot  be  used  without  the  consent 
of  the  original  patentee.    And  even  where  a  strict  combi- 
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nation  is  claimed,  if  one  of  the  elements  of  that  combina- 
tion is  complex  enough  to  admit  of  an  improvement, 
without  destroying  its  identity,  snch  improved  combina- 
tion would  still  be  an  infringe/nent  This  case  presents 
an  illustration.  The  patentee  claims  the  means  of  moving 
the  gauge  plate,  in  combination  with  the  knife-shaft,  and 
the  means  of  revolving,  fixing,  and  depressing  it  This  is 
technically  a  claim  for  a  combination,  and  would  not  be 
infringed  by  a  machine  which  should  omit  the  motion  of 
the  gauge  plate.  But  if  that  is  used,  the  other  element 
of  the  combination  may  be  capable  of  being  improved, 
without  destroying  its  identity ;  and  if  thus  improved,  the 
whole  combination,  in  the  sense  of  the  Patent  Law,  would 
be  used. 

Whether  the  change  made  by  the  defendant,  in  this 
case,  goes  beyond  the  mere  substitution  of  one  known  de- 
vice for  another,  so  as  to  ainount  to  a  patentable  improve- 
ment, or  whether,  if  it  does,  it  is  still  only  an  improvement 
of  the  thing  patented,  and  so  an  infringement,  are  ques- 
tions which  it  may  be  proper  to  raise  hereafter,  in  the 
progress  of  the  cause ;  but  in  the  present  state  of  the  evi- 
dence, I  do  not  see  such  grounds  of  doubt  upon  these 
points  as  ought  to  prevent  the  Court  from  protecting  the 
right  of  the  plaintiff,  by  requiring  the  defendant  to  keep 
an  account  and  file  a  bond,  with  sufficient  sureties,  to  pay 
such  sums  as  may  be  finally  decreed  against  him ;  and  in 
default  thereof,  an  injunction  must  issue.  I  make  the 
order  for  an  injunction,  conditional,  because  it  is  not  sug- 
gested that  the  defendant  has  constructed,  or  is  about  to 
construct,  any  other  machine  than  the  one  complained  of; 
and  if  the  plaintiff  is  made  secure  of  receiving  all  the  profits 
which  may  arise  firom  the  use  of  the  machine  until  a  final  de- 
cree, he  wiU  be  sufficiently  protected  in  case  it  is  decided  that 

25» 
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the  defendaat  infiringes  on  a  right  belonging  exdasiyely  to 
him.  I  have  not  thought  it  necessary  particulariy  to  ex- 
amine the  other  claim  in  the  specification. 

G*  T.  Ourtis^  for  the  motion. 

R.  Choatej  eonird. 


Jabces  Swanston  et  al.  vs.  Marcus  Morton. 

A  protest  under  the  act  of  Febmarj  26, 1845,  (5  Stat  at  Laiige,  727,)  being  a 
commercial  document,  need  not  be  drawn  with  technical  accoracy ;  bat  it 
mnst  state,  distinctly,  OTeiy  gronnd  of  objection  intended  to  be  relied  on; 
and  none  other  can  be  relied  on  at  the  triaL 

It  mnst  also  show,  distinctly,  what  is  objected  to. 

This  was  an  action  of  assumpsit,  to  recover  from  the 
defendant,  who  was  formerly  Collector  of  the  cnstoms  for 
the  port  of  Boston,  certain  duties  alleged  to  have  been 
illegally  exacted  by  him.  The  District  Attorney  denied 
that  the  protest  was  sufficient  The  regular  duties  on  tiie 
computed  cost  of  the  article,  as  invoiced,  amounted  to 
|646.66.  Under  the  eighth  section  of  the  Tariff  Act  of 
1846,  the  Collector  had  caused  an  appraisement  to  be 
made,  and  the  appraised  value  exceeded  the  value  declared 
on  the  entry  more  than  ten  per  cent.  The  Collects  re- 
quired payment  of  the  twenty  per  cent,  additional  duties 
provided  for  by  the  above-mentioned  section.  It  was  ad- 
mitted that  the  proceedings  on  the  appraisement  were 
irregular,  and  the  appraisement  not  made  in  conformity  to 
law,  and  that  the  plaintiffs  must  recover,  if  they  had  made 
a  sufficient  protest.  Upon  the  paper  which  contained  the 
entry,  the  regular  duties  were  computed,  and  tiie  result 
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stated  to  be  $646.66;  and  on  the  same  paper  were  the 
following  wovds  and  fignres :  «<  Penalty,  $6466.58  a  20, 
(1293.31. 

646.66 

Penalty,         1293.31 

Referees  fees,     10.00 

Permit,  20 


1950.17  paid." 

In  the  accompanying  paper,  by  the  side  of  these  words 
and  figores  was  the  protest,  as  follows:  — 

"  We  hereby  protest  against  paying  the  additional  pe- 
nalty of  twenty  per  cent,  believing  the  entry  and  invoice 
presented  by  us  to  be  the  actual  cost  of  the  barilla." 

The  only  objection  made  to  the  protest  was,  that  it 
protested  against  the  payment  of  a  penalty,  whereas  the 
amount  paid  was  not  a  penalty,  but  an  additional  duty. 

Curtis,  J.  The  act  of  February  26,  1845,  (5  Stat  at 
Large,  727,)  contains  the  provision,  '<  Nor  shall  any  action 
be  maintained  against  any  collector,  to  recover  the  amount 
of  duties  so  paid  under  protest,  unless  the  said  protest  was 
made  in  writing,  and  signed  by  the  claimant,  at  or  before 
the  payment  of  the  said  duties,  setting  forth,  distinctly  and 
specifically,  the  grounds  of  objection  to  the  payment  there- 
of!" This  is  an  important  provision  of  law,  and  must 
be  carefuUy  construed,  so  as  to  secure  the  practical  ad- 
vantages to  the  government  which  it  was  designed  to 
secure,  and  at  the  same  time  to  embarrass  as  little  as  pos- 
sible the  transaction  of  this  species  of  business.  The 
protest  must  declare  what  is  objected  to,  and  what  are  the 
grounds  upon  which  the  objection  is  rested.  I  should  not 
permit  any  ground,  not  distinctly  and  specifically  set  forth 
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in  the  protest,  to  be  relied  on  at  the  trial.  Here,  however, 
it  is  not  alleged  that  the  protest  does  not  sufficiently  state 
the  ground  of  objection ;  but  the  defect  alleged  is  in  the 
description  of  the  thing  objected  to.  It  is  urged  that  the 
action  is  to  recover  back  money  paid  as  additional  duties ; 
but  the  thing  objected  to  in  the  protest  was  a  penalty.  It 
is  true  the  Tariff  Act  denominates  it  additional  duty;  but, 
it  clearly  appears,  from  the  circumstances  under  which  it 
was  to  be  levied,  that  it  was  an  additional  duty,  by  way 
of  penalty,  for  not  declaring  the  true  value.  And  if  it 
were  necessary  to  decide  upon  the  strictly  technical  term 
appropriate  to  such  a  demand,  I  am  by  no  means  clear 
that  it  would  not  be  the  word  penalty.  But  it  is  not 
necessary  to  go  to  this  length.  These  protests  are  com- 
mercial  documents ;  and  though  they  must  be  certain  and 
distinct,  they  need  not  conform  to  any  technical  rule.  If 
this  protest,  taken  in  connection  with  the  other  contents  of 
the  paper  on  which  it  is  written,  and  to  which  it  refers, 
makes  known  what  was  protested  against,  it  satisfies  the 
statute  in  this  particular. 

That  it  does  make  this  known,  no  reasonable  man  can 
doubt  It  protests  against  payment  of  '^the  penalty  of 
twenty  per  cent ; "  and  the  same  paper  calls  the  additional 
duty  a  penalty  in  the  place  where  it  is  computed.  It  was 
under  the  name  of  penalty  that  the  Collector  exacted  the 
money,  and  by  that  name  it  was  proper  to  call  it  in  the 
protest  It  is  clear,  it  was  against  this  payment  of  the 
additional  twenty  per  cent,  called  by  the  officer  of  the 
customs,  who  computed  and  demanded  it,  a  penalty,  that 
the  protest  is  directed.     I  hold  it  to  be  sufficient 

G.  O.  Hubbard^  for  plaintiff. 

LufUi  DistricUAUomey^  for  defendant 
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Edward  Clarke  vs.  Jaues  C.  Southwick. 

Certahi  mill-H)wiiera  haTing,  bj  articles  of  agreement,  aMociated  tfaemselTes 
for  the  purpose  of  constractiog  resenroirs,  ftc^  to  imptore  the  flow  of  the 
stream,  and  agreed  that  there  should  be  a  lien  on  their  respective  estates 
for  the  share  of  the  expenses  which  each  was  to  paj :  SeU,  tiiat  this  agree- 
ment was  an  equitable  lien,  which  each  member  who  had  paid  more  than  his 
proportion  might  enforce,  without  joining  the  others ;  and  that  the  defend- 
ant, having  pnrdiased  certain  of  the  mills,  with  notice  of  the  lien,  after  the 
debts  were  incurred  bj  the  association,  took  the  estates  cum  cnere, 

Snch  a  lien  is  not  barred  bj  lapse  of  less  time  than  is  sufficient,  by  the  local 
law,  to  bar  a  suit  for  the  foreclosure  of  a  legal  mortgage. 

The  opinion  of  the  Court,  which  sufficiently  states  the 
facts,  was  delivered  by 

Curtis,  J.  This  is  a  bill  in  equity,  to  establish  and  en- 
force a  lien  on  certain  miUs,  lands,  and  their  appurtenances, 
belonging  to  the  defendant.  The  facts  upon  which  the 
lien  is  asserted  are,  that  on  the  fifteenth  day  of  April,  1837, 
articles  of  agreement,  under  seal,  were  entered  into  by  cer- 
tain persons  who  owned  miUs  upon  a  stream  of  water  in 
the  town  of  Sutton,  in  the  county  of  Worcester,  the  ob- 
ject of  which  was  to  associate  themselves,  under  the  name 
of  the  Sutton  Water-Power  Company,  for  the  purpose  of 
creating  reservoirs  of  water,  to  render  the  stream,  by  which 
their  mills  were  driven,  more  constant  and  full,  for  their 
common  benefit;  that  the  proprietors  of  six  different  mills 
were  parties  to  this  agreement;  that  they  thereby  agreed, 
among  other  things,  that  there  should  be  a  lien  on  their 
respective  estates,  to  secure  the  faithful  performance,  by  each 
to  the  other,  of  the  covenants  contained  in  the  articles. 
Among  these  covenants  was  one,  that  the  associates  would 
pay  all  debts  incurred  in  creating  ai^d  managing  this  water 
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power,  in  the  proportions  specified,  one  sixth  part  thereof 
being  chargeable  to  each  of  the  six  mills. 

The  complainant  was  a  member  of  this  association,  as 
one  out  of  three  owners  of  one  of  the  mills ;  and  two  days 
after  the  execution  of  the  articles,  he  became,  by  purchase 
from  his  co-tenants,  sole  owner  thereof.  The  articles  con- 
tained a  provision,  that,  if  either  of  the  mills  should  be 
sold,  the  purchaser  might  become  a  member  of  the  asso- 
ciation. 

Three  of  the  mills  were  conveyed,  after  the  execution  of 
the  articles,  to  the  Sutton  Woollen  Mills,  a  manufacturing 
corporation,  which  became  a  member  of  the  association ; 
and,  while  thus  a  member,  and  through  its  action  as  such, 
large  expenses  were  incurred  in  the  purchase  of  lands,  the 
erection  of  a  dam,  and  liabilities  for  land  damages,  from  a 
flowage,  which,  though  in  part  paid  by  the  association, 
through  regular  contributions  for  that  purpose,  was  mostly 
left  unpaid ;  and  the  complainant,  as  one  of  the  members 
of  the  association,  has  been  obliged  to  pay  the  residue; 
and  he  now  seeks,  by  this  bUl,  to  charge  upon  three  of  the 
mills,  formerly  owned  by  the  Sutton  Woollen  Mills,  but 
now  owned  by  the  respondent,  three  sixths  of  what  he  has 
thus  paid,  being  the  proportions  stipulated  by  the  original 
agreement  to  be  borne  by  the  owners  of  those  mills. 

The  first  question  made  at  the  bar  is,  whether  the  arti- 
cles created  a  lien  on  the  real  estate.  Of  this,  I  have  no 
doubt  The  parties  covenant,  each  with  the  other,  for  the 
payment  of  all  debts  incurred  in  the  execution  of  their 
common  object;  and  then  go  on  to  bind,  not  only  them- 
selves, but  ''his  and  theur  respective  estates  hereinafter 
mentioned,''  to  the  faithful  performance  of  all  the  provi- 
sions of  the  instrument ;  and  after  describing  each  estate, 
and  the  contributory  share  to  be  borne  by  it,  they  use 
this  language :  ''  meaning  and  intending  hereby  to  create 
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a  lien  upon,  and  to  bind  our  said  estates,  so  far  as  we 
may,  either  in  law  or  equity,  do  the  same,''  &c. 

Whenever  the  owner  of  real  property  agrees,  in  writing, 
for  a  valuable  consideration,  that  a  lien  for  a  debt  or  duty 
shall  exist  on  that  property,  in  the  view  of  a  Court  of 
Equity,  it  does  exist.  Such  an  agreement  is  not  execu- 
tory merely,  but  so  far  as  respects  the  parties,  and  those 
claiming  under  tljem  as  volunteers,  or  with  notice,  it  is 
executed;  it  creates  a  trust,  which/ this  Court  will  en- 
force, and  by  means  of  it,  work  out,  according  to  its  own 
modes  of  proceeding,  the  payment  of  the  debt,  or  the  per- 
formance of  the  duty,  which  the  parties  have  manifested 
their  intention  to  have  thus  secured.  The  authorities  in 
support  of  this  position  are  numerous. 

I  will  refer  to  some,  in  which  the  principles  upon  which 
this  position  rests,  are  most  clearly  stated. 

In  Legard  v.  Bodges^  1  Ves.  Jr.  477,  Lord  Loughbo- 
rough said :  '^  I  take  the  maxim  to  be  universal,  that  wher- 
ever persons  agree  concerning  any  particular  subject,  in  a 
Court  of  Equity,  as  against  the  party  himself,  or  any 
claiming  under  him  voluntarily,  or  with  notice,  a  trust  is 
raised." 

In  CJoUyer  v.  Fallon^  1  Turn.  &  Russ.  469,  the  principle 
is  laid  down  —  <<  Contract,  with  respect  to  a  given  matter, 
binds  the  property,  as  between  the  parties  to  the  contract, 
and  all  claiming  under  them,  with  notice." 

And  in  the  recent  case  of  Malcolm  v.  Scottj  3  Hare,  39, 
46,  52,  it  is  taken  to  be  clear,  that  when  you  make  out  an 
agreement  to  give  a  lien,  the  lien  exists.  Upon  this  prin- 
ciple. Bum  V.  CarvalhOj  4  M.  &  Cr.  702,  Hankey  v.  Ver' 
non,  2  Cox,  12,  Clarke  v.  Mawran^  3  Paige,  373,  Parker 
V.  Mvggridge^  2  Story,  334,  and  many  cases  in  bankruptcy, 
from  1  G.  &  J.  13  to  2  M.  &  A.  224,  have  been  de- 
cided. 
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My  opinion  isy  that  the  artioles  of  agreement  now  in 
question,  which  in  express  terms  declared  that  there  was 
to  be  a  lien  on  these  estates,  created  an  equitable  lien, 
capable  of  being  enforced  through  the  power  of  this  Court 

The  next  question  is,  whether  this  lien  is  capable  of  be- 
ing enforced  at  the  instance  of  the  plaintiff.  It  is  argued, 
that  only  the  association  or  company  has  thb  lien.  This 
depends  on  the  intent  of  the  parties,  manifested  in  the 
instrument ;  and  I  do  not  so  construe  it.  The  lien  accom- 
panies the  covenant,  and  is  intended  to  secure  its  perform- 
ance. The  covenant,  that  each  will  pay  his  proportion  of 
the  debts,  is  a  several  covenant  by  each  with  each  mem- 
ber. Its  language  is,  <<  and  the  members  of  the  said  com- 
pany, each  for  himself  respectively,  &c.,  does  covenant, 
promise,  and  agree,  each  with  the  other,  &c.,  for  the  due 
and  faithful  execution,''  &a  Whatever  several  rights  the 
plaintiff  has,  are,  therefore,  intended  to  be  secured,  and, 
in  a  Court  of  Equity,  are  secured  by  the  lien,  which  is  co- 
extensive with  the  obligation  of  the  covenant,  and  binds 
the  lands,  as  that  obligation  bound  the  parties  to  it. 

It  has  been  argued,  that  ^  the  members  were  not  liable 
inter  sese  until  after  an  assessment  made;  but  there  is 
nothing  in  the  instrument  on  which  to  rest  this  position. 
The  covenant  by  each  to  discbarge  and  pay  his  stipulated 
proportion  of  all  debts,  is  absolute  and  unqualified.  The 
words  '^  assessed  "  and  '^  assessment''  do  occur  in  the  instru- 
ment, but  only  as  synonymous  with  share  or  proportion ; 
and  there  is  nowhere  any  provision  calling  for  any  formal 
act  of  assessment  as  a  condition  precedent  to  the  right  of 
each  member  to  have  every  other  member  pay  his  stipu- 
lated part  of  the  expenses  of  the  association. 

It  is  true  these  debts  were  contracted  while  the  Sutton 
Woollen  Mills  owned  the  three  estates  in  question ;  and  that 
corporation  was  not  originally  a  member  of  the  associa- 
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tioDy  and  did  not  execute  the  articles.  But  the  articles 
contained  a  provision  that  any  purchaser  of  either  of  these 
mills  might  become  a  member  of  the  association^  and  the 
bill  avers  that  this  corporation  did  become  a  member* 
This  averment  of  the  bill  is  admitted  to  be  true.  Indeed, 
the  very  debts  which  the  plaintiff  has  paid  were  contracted 
by  that  corporation  as  a  member  of  the  association.  I 
am  inclined  to  think  that  a  purchaser  of  one  of  these  mills, 
though  he  took  his  estate  incumbered  by  the  lien  to  secure 
the  performance  of  this  covenant,  might  exempt  it  from 
the  charge  for  future  debts  by  refusing  to  become  a  mem- 
ber of  the  association ;  but  if  he  became  a  member,  and 
actually  participated  in  creating  debts,  I  think  the  lien  ex* 
tended  to  his  share  of  them.  When  he  takes  the  title,  it 
is  chained  with  a  lien,  to  secure  the  payment  of  the  just 
contributory  share  of  expenses  which  have  been  or  shall 
be  incurred,  for  the  common  benefit  of  that  and  five  other 
estates.  So  far  as  expenses  have  then  been  incurred,  they 
are  clearly  a  charge  on  the  land.  Independent  of  any 
stipulation  in  the  articles  giving  the  purchaser  a  right  to 
withdraw,  and  refuse  to  participate  in  future  expenditures, 
it  would  be  difficult  to  show  that  the  estate  would  not  be 
bound  for  them,  even  if  he  did  not  expressly  consent  to 
what  was  done.  There  are  cases,  in  which,  without  any 
actual  contract,  equity  will  compel  the  owner  of  property 
to  contribute  to  the  cost  of  a  work*  erected  by  another  for 
their  common  benefit,  as  in  case  of  a  party  wall.  Campbell 
V.  Mesier^  4  Johns.  Ch.  R.  834. 

This  principle  has  never  been  extended  to  works  de- 
signed to  improve  the  flow  of  a  stream,  for  the  advantage 
of  all  the  mills  upon  it,  and  there  are  sufficient  reasons 
why  it  should  not  be  so  applied ;  but  I  know  of  no  reason 
why  the  owners  should  not  make  a  contract,  not  only  to 
build,  but  preserve  and  manage  reservoirs  and  other  works 

VOL.  I.  26 
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for  the  common  benefit  of  their  respective  mills,  and  charge 
the  expenses  thereof,  permanentlyi  on  their  respective  es- 
tates, so  that  any  purchaser  would  take  his  title  cum  anerej 
and  be  liable  to  pay  the  share  belonging  to  his  mill,  even 
if  he  expressly  dissented  from  the  expenditure.  As  already 
intimated,  I  do  not  consider  these  articles  were  intepded 
to  bind  the  estate  of  any  purchaser  for  expenses  incurred 
after  the  purchase,  against  bis  will ;  but  I  see  no  difficulty 
in  holding  that  the  lien,  which  existed  on  these  three  mills 
when  the  original  members  of  the  association  sold  them, 
secured  ^not  only  the  payment  of  what  there  had  been, 
but  of  what  thereafter  should  be,  expended,  with  the 
assent  of  the  purchaser. 

It  is  true,  that  a  purchase  for  a  valuable  consideration, 
and  without  notice,  would  take  the  estate  discharged  of 
the  lien ;  but  the  bill  ^vers  notice  to  all  the  purchasers,  in* 
duding  the  defendant,  and  this  averment  is  admitted  to  be 
true.  My  opinion  is,  that  the  Sutton  Woollen  Afills  took 
these  estates,  charged  with  a  lien  for  three  sixths  of  the 
expenditures  which  had  then  been  made  pursuant  to  the 
articles,  or  which  should  thereafter  be  made  with  its  assent; 
and  that  this  lien  was  capable  of  being  enforced  by  any 
member  of  the  association. 

It  is  urged,  however,  that  this  bill  is  defective,  because 
the  plaintiff  has  not  joined  the  other  members  of  the  asso- 
ciation. But  they  have  no  interest  in  this  suit,  the  object 
of  which  is  to  charge  on  the  defendant's  estates,  their  con« 
tributory  share.  I  am  aware  that  formerly  the  rule  was, 
that  in  a  bill  for  contribution,  all  those  liable  to  contnbute 
must  be  joined,  upon  the  hypothesis  that  each  might  assist 
the  others  in  the  taking  of  the  account ;  but  this  rule  has 
been  found  so  inconvenient,  and  so  littie  beneficial  in  prao* 
tice,  that,  by  an  order  made  in  1841,  it  has  been  abrogated 
in  England,  (1  Dan.  Cb.  Pr.  331,)  and  under  the  fifty-third 
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rule  for  the  practice  of  this  Court,  I  can  have  no  doubt, 
that  it  is  my  duty  to  make  a  decree  in  the  absence  of  those 
parties,  as  their  joinder  would  defeat  the  jurisdiction,  and 
a  decree  can  be  made  without  affecting  their  interests. 

If  there  was  any  property  of  this  association  capable  of 
being  applied,  and  which,  equitably,  ought  to  be  applied 
in  payment  of  its  debts,  before  resorting  to  the  lien  assert- 
ed by  the  bill,  all  the  members  would  be  necessary  parties, 
because  they  would  then  have  an  interest,  both  in  the  ac« 
count  of  the  debts  and  of  the  property,  and  in  its  applica- 
tion. But  there  is  no  such  property.  The  works  which 
the  association  has  erected  for  the  improvement  of  these 
mills,  cannot  be  sold  without  defeating  the  very  object  for 
which  the  association  was  formed.  Every  member  has  a 
right  to  have  them  preserved,  and  to  have  every  other 
member  pay  his  contributory  share,  in  order  that  they  may 
be  preserved.  So  far  from  these  works  constituting  a  fund 
to  be  resorted  to  in  relief  of  the  contributors,  they  are  the 
very  object  of  the  contribution,  and  equity  requires  it  to  be 
made  in  order  that  the  original  purppses  of  the  parties  may 
be  fulfilled. 

It  is  objected  that  the  defendant  may  hereafter,  by  other 
suits,  have  other  debts  of  the  association  charged  on  his 
estates,  so  that  he  is  exposed  to  pay  more  than  his  just 
share,  and  thus  be  forced  to  seek  for  contribution  himself, 
in  another  suit.  If  this  were  so,  it  would  be  a  fatal  ob- 
jection ;  but  the  defendant  not  being  a  member  of  the 
association,  and  so  not  being  personally  liable,  can  never 
be  forced  to  pay  any  more  than  three  sixths  of  any  debt, 
and  so  can  never  have  any  claim  for  contribution ;  for  this 
proportion  is  what  is  justly  and  ultimately  chargeable  on 
his  estates. 

These  are  all  the  objections  growing  out  of  the  sup- 
posed defect  of  parties,  which  have  been  assigned  at  th^ 
bar,  and,  in  my  opinion,  they  are  not  tenable. 
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The  defendant  insists  that  this  is  a  stale  claim;  that 
the  plaintiff  has  been  guilty  of  such  laches  that  this  Coort 
will  not  lend  its  aid  to  enforce  the  lien.  He  relies  on  the 
doctrines  of  Courts  of  Admiralty  respecting  maritime  liens, 
and  several  decisions  on  that  subject  were  cited.  But 
there  is  no  occasion  to  resorf  to  analogies  drawn  6om 
another  branch  of  jurisprudence,  because  equity  has  its 
own  settied  rules  and  principles  which  govern  the  case. 
First  of  all,  equity  protects  bond  fide  purchasers  without 
notice.  Against  such  a  purchaser  it  does  not  enforce  such 
a  lien.  This  leaves  for  consideration,  only  the  rights  of  the 
party  creating  the  lien,  and  those  who  succeed  to  those 
rights.  As  against  them,  an  equitable  mortgage  is  like  a 
technical  legal  mortgage.  If  there  be  a  statute  of  limita- 
tions, barring  the  rights  of  a  legal  mortgagee  after  the  lapse 
of  a  certain  time,  equity  will  follow  the  law,  and  hold 
the  same  time  a  bar  to  a  bill  to  foreclose  an  equitable 
mortgage.  But  it  will  not  distinguish  between  an  equita- 
ble and  a  legal  mortgage  in  this  particular.  Hughes  v. 
Edwardsy  9  Wheat.  494 ;  Linffon  v.  Henderson^  1  Bland, 
282 ;  Moreton  v.  Harrison^  1  Bland,  491 ;  ShircUz  v.  Mcode' 
muSy  7  Yerger,  9.  The  fact,  that  the  action  at  law  for  the 
debt,  is  barred  by  the  statute  is  not  material  in  equity,  as 
it  is  not  at  law.  T%aper  v.  idbmt,  19  Pick.  535 ;  Baldmn 
V.  Norton^  2  Con.  R.  163.  Keeping  these  principles  in 
view,  it  is  plain  that  the  Court  cannot  refuse  relief  in  this 
case,  either  by  reason  of  the  Statute  of  Limitations,  or 
upon  the  ground  of  laches.  By  the  law  of  Massachusetts, 
twenty  years  adverse  possession  bars  an  action  at  law  to 
foreclose  a  mortgage.  Less  than  twenty  years  is  not  suffi- 
cient to  afford  a  positive  bar  to  a  bill  to  foreclose  an  equi- 
table mortgage,  on  land  in  that  State.  Neither  is  this  a 
case  in  which  laches  can  be  imputed  to  the  plaintiff.  He 
paid  these  moneys  from  time  to  time,  between  1839  and 
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1843,  and  in  1843  he  brought  a  suit  in  the  State  Court  to 
enforce  this  lien.  The  suit  failed,  for  want  of  a  sufficient 
equity  jurisdiction,  in  October,  1847,  and  in  April,  1848, 
this  bill  was  filed.  Whatever  might  be  said  of  this,  if  the 
plaintiff  were  seeking  to  call  into  action  the  discretionary 
authority,  which  this  Court  exercises  to  give  relief  concur- 
rently with  Courts  of  Law,  as  in  bills  for  the  specific  per- 
formance or  rescission  of  contracts,  there  can  be  no  pre- 
tence for  saying,  that  this  lapse  of  time  has  a£fected  the 
right  of  a  creditor,  to  obtain  payment  of  his  debt,  through 
an  equitable  mortgage  on  land.  Nothing  short  of  such 
time  and  circumstances  as  raise  a  presumption  of  pay- 
ment can  avail  the  debtor,  or  discharge  the  land. 

A  decree  is  to  be  entered,  referring  the  cause  to  a  Master 
to  state  an  account,  with  directions  to  ascertain  what  debts 
of  the  association  have  been  paid  by  the  plaintiff,  in  full, 
and  what  in  part  only,  if  any,  and  also  what  debts  of  the 
association  have  been  paid  in  full  by  the  owners  of  the 
three  estates  held  by  the  defendant,  and  what  in  part  only, 
and  let  the  report  show  when  all  such  debts  were  con- 
tracted and  paid. 
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Hon.  BENJAMIN  B.  CURTIS,  Assodate  Jnstioe  of  the  Sa- 
BBVOBB  I        pieme  Court 

Hon.  JOHN  PITMAN,  District  Jadge. 


John  S.  Despan  t;^.  James  N.  Olney. 

A  military  officer,  acting  nnder  the  law  martial,  is  jastified  bj  an  order  ficom  a 
superior  officer,  apparently  within  the  scope  of  his  authority. 

If  the  superior  has  secretly  abused  his  power,  he,  and  not  the  inferior  who  exe- 
cutes the  order,  is  answerable. 

This  was  an  action  of  trespass.  It  appeared,  that  in 
June,  1842,  the  plaintiff  was  a  citizen  of  Rhode  Island, 
residing  at  Pawtucket;  and  that  the  defendant  came  to 
his  shop,  in  that  village,  accompanied  by  several  files  of 
soldiers,  arrested  the  plaintiff,  and  after  holding  him  in 
confinement  for  a  few  hoars  in  a  neighboring  tavern,  had 
him  conveyed  to  the  city  of  Providence,  where  he  was 
confined  for  several  days,  and  then  permitted  to  return 
home. 
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The  defendant  pleaded  a  statute  of  limitatioiis  of  Bliode 
Island,  which  banred  all  actions,  for  acts  done  while  the 
State  was  under  martial  law,  provided  such  acts  woe  in- 
tended to  preserve  the  peace  of  the  State,  and  to  aid  the 
people  and  government  thereof  against  the  open  or  sus- 
pected hostility  of  the  person  complaining;  and  issne  was 
taken  and  joined  upon  the  averment  of  the  plea,  that  the 
act  in  question  was  done  with  that  intent 

It  was  shown  that  the  defendant  was  a  native  bom 
citizen  of  Khode  Island,  but  resided  at  Brooklyn,  in  the 
State  of  New  York ;  that  in  June,  1842,  he  came  to  Firovi- 
dence,  and  volunteered  his  services,  and  received  a  com- 
mission as  captain  from  the  Governor,  and  was  ordered  to 
Pawtucket,  in  consequence  of  some  alarm  excited  by  dis- 
turbances there  and  in  the  neighborhood ;  that  very  soon 
after  his  arrival  there,  an  order  was  given  to  him  by  Major- 
General  Anthony,  who  was  the  highest  in  military  com- 
mand at.  that  time  and  place,  to  arrest  the  plaintiff;  that 
he  executed  this,  order  without  any  unnecessary  violence, 
and  it  was  admitted  that  he  bore  no  personal  malice 
against  the  plaintiff,  with  whom,  it  did  not  appear,  he  had 
any  acquaintance.  The  act  of  the  legislature  of  Bhode 
Island,  placing  the  State  under  martial  law,  was  then  in 
force.  It  was  shown  that  the  plaintiff,  some  weeks  before 
the  time  in  question,  had  commanded  a  military  company, 
raised  to  support  what  was  called  the  people's  constitu- 
tion, and  was  present,  with  his  company,  when  an  attack 
was  made  on  the  arsenal  at  Providence.  But  it  also  ap- 
peared, that,  after  the  President  of  the  United  States  had 
recognized  the  government  organized  under  the  original 
charter  of  Rhode  Island  to  be  the  lawful  government  of 
the  State,  the  plaintiff  had  not  taken  any  active  part 
against  that  government,  and  had,  on  some  occasions, 
used  his  influence  to  prevent  others  from  doing  so*    But 
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it  did  not  appear  that  this  was  known,  either  to  the  plain* 
tiff,  or  to  General  Anthony. 

The  District  Judge  did  not  sit  on  the  trial. 

CuBTis,  J.y  directed  the  jory  as  follows. 

The  question  for  you  to  try  is,  whether  the  act  of  the 
defendant,  in  arresting  the  plaintiff,  was  intended  by  the 
defendant  to  preserve  the  peace  of  the  State,  and  to  aid 
the  people  and  government  thereof  against  the  open  or 
suspected  hostility  of  the  plaintiff.  You  perceive,  it  is  a 
question  of  the  defendant's  intent;  and  the  only  mode  of 
determining  it  is,  to  consider  what  he  did,  and  under  what 
circumstances  the  act  was  done ;  from  these  facts,  which 
are  shown  by  the  evidence,  you  are  to  infer  what  the  pur- 
pose or  intent  of  the  defendant  was ;  a  fiatct,  not  suscepti- 
ble of  being  directly  proved  by  evidence,  because  it  is  a 
state  of  mind.  It  appears  by  the  act  of  assembly  which 
has  been  read,  that  martial  law  then  existed  in  BJiode 
Island.  It  has  been  determined  by  the  Supreme  Court  of 
the  United  States,  in  a  case  which  went  up  to  that  Court 
from  this  district,  that  the  legislature  of  a  State  has 
power  to  proclaim  martial  l&w,  whenever  in  its  discretion, 
the  public  safety  demands  this  extreme  measure.  And 
also,  that,  as  the  executive  department  of  the  Govern- 
ment of  the  United  States  had  recognized  the  Government 
of  Rhode  Island,  organized  under  its  charter,  as  the  only 
lawfully  existing  government  of  the  State,  all  other  de- 
partments of  the  government  of  the  Union  were  bound 
thereby.  You  will,  therefore,  take  it  to  be  the  law  in  this 
case,  that  martial  law  had  been  rightfully  proclaimed,  and 
did  exist,  at  the  time  when  the  acta  complained  of  were 
done.  But  the  existence  of  martial  law  does  not  author- 
ize  general  military  license,  or  place  the  lives,  liberty,  or 
property  of  the  citizens  of  the  State  under  the  unlimited 
control  of  every  holder  of  a  military  commission. 
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It  is  not  needful,  in  this  case,  to  point  out  the  limits  of 
the  authority  which  it  confers.  It  is  enough  to  say,  that 
under  the  issue  yon  are  trying,  the  existence  of  martial 
law  is  not,  of  itself,  a  justification  of  the  defendant.  He 
must  also  satLsfy  you  that  the  act  done  by  him,  under  that 
law,  was  intended  by  him  to  preserve  the  peace  of  the 
State,  and  to  aid  the  existing  government,  and  not  from 
recklessness,  or  a  love  of  power,  or  to  gmtify  any  bad  pas« 
sion.  Still,  the  fact  that  martial  law  existed,  has  a  most 
important  bearing  on  the  question  of  the  intent  of  the 
defendant  He  held  a  commission  as  captain.  He  re- 
ceived an  order  from  his  commander.  He  was  bound  to 
obey  all  lawful  orders.  And  if  this  order  was  one  which, 
upon  its  face,  was  lawful,  and  he  did  no  more  than  exe- 
cute it,  you  will  consider  whether  it  would  not  be  proper 
to  conclude,  that  he  acted  simply  with  an  intent  to  do  his 
duty,  unless  some  other  intent  appears.  Now,  as  martial 
law  existed,  and  as  Major-General  Anthony  had  authority 
under  that  law,  for  sufficient  cause  known  to  him,  to  cause 
the  arrest  of  the  plaintiff,  the  order  to  do  so  was,  upon  its 
face,  a  lawful  order.  And  I  do  not  think  the  defendant 
was  bound  to  go  behind  an  order,  thus  apparently  lawful, 
and  satisfy  himself,  by  inquiry,  that  his  commanding  ofiicer 
proceeded  upon  sufficient  grounds.  To  require  this,  would 
be  destructive  of  military  discipline,  and  of  the  necessary 
promptness  and  efficiency  of  the  service. 

It  is  a  general  principle,  that  an  executive  officer  is  justi- 
fied by  his  precept.  If  the  court  from  which  it  issues  has 
jurisdiction,  and  the  precept  is  regular  on  its  face,  it  is 
neither  the  right  nor  the  duty  of  the  civil  officer  to  inquire 
further.  Something  like  this  is  true  of  a  military  officer. 
If  he  receive  an  order  from  his  superior,  which,  from  its 
nature,  is  within  the  scope  of  his  lawful  authority,  and 
nothing  appears  to  show  that  that  authority  is  not  lawfully 
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exerted  in  the  particular  case,  he  is  bound  to  obey  it ;  and 
if  it  turns  out,  that  his  superior  had  secretly  abused  or  ex- 
ceeded his  power,  the  superior,  who  is  thus  guilty,  must 
answer  for  it,  and  not  the  inferior,  who  reasonably  sup- 
posed he  was  doing  only  his  duty.  And  therefore,  if  in 
this  case,  you  find,  as  matter  of  fact,  that  the  defendant 
did  receive  from  his  commander,  an  order  to  arrest  the 
plaintiff,  and  that  there  was  no  fact  known  to  the  defend- 
ant, which  would  have  made  the  arrest  an  abuse  of  power 
by  General  Anthony,  you  will  then  take  it  that  the  defend- 
ant was  bound  to  obey  that  order,  and  you  will  consider 
whether  he  did  not  act  from  this  motive.  If  he  did  act 
simply  from  a  desire  to  do  his  military  duty,  you  will  then 
consider  whether  his  intent  was  to  preserve  the  peace  of  the 
State,  and  aid  the  people  and  government  thereof,  against 
the  open  or  suspected  hostility  of  the  plaintiff. 

The  defendant  had  volunteered  his  services  as  a  soldier. 
No  evidence  has  been  given,  tending  to  show  that  he  had 
any  motive  in  doing  so,  except  the  ostensible  one,  to  aid 
the  existing  government  in  their  unhappy  troubles.  And 
if  his  object,  in  entering  the  service,  was  to  preserve  the 
peace  of  the  State,  and  aid  its  government  against  open 
or  suspected  hostility,  you  will  inquire  whether  this  gene- 
ral purpose  did  or  did  not  actuate  him,  in  doing  the  act 
complained  of;  whether  there  is  any  ground  to  impute  to 
him  any  other  motive ;  if  you  find  none,  and  I  must  say 
I  know  of  no  evidence  of  any  other,  or  any  thing  tending 
to  show  that  he  did  act  with  any  other  intent,  then  you 
ought  to  find  this  issue  in  his  favor.  The  contest,  which 
so  deeply  agitated  this  State,  though  long  terminated,  may 
have  left  deep  impressions  upon  your  minds ;  and,  out  of 
the  jury-box,  you  might  differ  very  widely,  in  opinion, 
respecting  its  merits.  But,  fortunately,  its  merits  are  not 
here  to  be  tried.     You  may  all  have  a  fixed  opinion,  that 
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the  goyernment,  under  the  charter,  was  in  the  right,  or* 
that  it  was  in  the  wrong;  or  yon  may  be  quite  nnable 
to  agree  on  that  point ;  and  yet,  yon  may  be  able  to  agree, 
and  be  bound,  as  conscientious  men,  to  agree  upon  a  ver- 
dict in  this  case.  If  you  find  the  defendant's  intent  was 
not  what  he  has  stated  in  his  plea,  you  should  convict 
bim,  though  you  are  of  opinion  that  the  charter  govern- 
ment, whose  soldier  he  was,  was  entirely  to  be  approved. 
And  if,  on  the  other  hand,  you  believe  he  did  the  act  com- 
plained of  with  the  intent  alleged,  then  you  are  bound  to 
acquit  him,  though  you  should  all  be  convinced  that  that 
government  was  wrongfully  sustained. 

The  jury  found  for  the  defendant 

Weeden,  for  plaintiff. 

Blakcy  for  defendant. 


William  H.  Greene  vs.  Nathan  M.  Brioos  et  oL 

The  words,  "  the  law  of  the  land,*'  in  the  tenth  section  of  the  first  article  of 
the  Constitution  of  Rhode  Island,  mean  due  process  of  law ;  in  which  is  in- 
daded  the  right  to  contest  the  charge  and  be  discharged,  unless  it  is  proved. 

An  act  of  the  legislatore  of  that  State,  which  authorizes  a  criminal  prosecution 
upon  a  complaint  against  no  person  in  particnlar,  and  not  containing  a 
charge  of  the  sabstantive  facts  necessary  to  constitute  the  offence,  is  inopera- 
tive, because  such  a  complaint  is  not  due  process  of  law. 

The  legislature  cannot  make  the  right  to  a  trial  bj  jury,  in  a  criminal  case,  de- 
pendent on  giving  a  bond,  with  surety,  for  the  payment  of  the  penalty  and 
costs. 

An  order,  made  by  a  justice  of  the  peace,  upon  a  matter  not  within  his  juris- 
diction, is  merely  void. 

He  must  not  only  have  jurisdiction  over  the  subject-matter,  but  of  the  process ; 
and  if  the  law,  conferring  jurisdiction,  is  in  conflict  with  the  Constitution,  so 
far  as  it  respects  the  process,  the  jurisdiction  does  not  exist. 

This  was  an  action  of  replevin. 


312  '  RHODE  ISLAND. 

Qreene  v.  Briggs  et  oL 


The  defendants,  in  answer  thereto,  filed  the  following 
avowry :  — 

<' And  the  said  defendants  come  and  defend  the  force  and 
injury  when,  &c,  and  well  avow  the  taking  of  the  goods 
and  chattels  in  the  declaration  aforesaid  above-mentioned, 
in  the  said  place  in  which,  &c.,  and  the  detention  thereof, 
dec.,  and  justly,  &c,  because  they  say  that  the  said  Nathan 
M.  Briggs  now  is  a  police  constable  of  the  city  of  Provi- 
dence, in  said  district,  and  for  a  long  time  before,  namely, 
ever  since  the  35th  of  February,  A.  D.  1853,  was  a  police 
constable  as  aforesaid ;  and  that  on  the  third  day  of  Sep- 
tember, A.  D.  1853,  at  said  Providence,  Daniel  K.  Chaflfee, 
George  W.  Wightman,  and  Warren  G.  Slack,  all  then 
and  there  voters  in  said  Providence,  did,  before  Samuel 
W.  Peckham,  Esq.,  then  and  there  one  of  the  Justices  of 
the  Court  of  Magistrates  of  said  Providence,  make  com- 
plaint under  oath,  in  writing,  in  the  words  and  figures  fol- 
lowing, to  wit : 

*'  See  the  paper  hereunto  annexed,  marked  A,  which  is 
hereby  made  a  part  of  this  plea. 

<<  Whereupon  the  said  Samuel  W.  Peckham,  Esq.,  Jus- 
tice as  aforesaid,  did  then  and  there  issue  a  warrant  of 
search,  in  the  words  and  figures  following,  to  wit : 

''  See  the  paper  hereunto  annexed,  marked  B,  which  is 
hereby  made  a  part  of  this  plea. 

^  And  that,  by  virtue  of  said  warrant,  the  said  Briggs 
did  then  and  there  proceed  to  search  the  premises  de- 
scribed in  said  warrant,  and  did  then  and  there  seize  the 
goods  and  chattels  aforesaid,  and  did  then  and  there  con- 
vey them  to  some  proper  place  of  security ;  and  that  the 
said  Briggs  did  then  and  there  summon  Moses  K.  Hol- 
brook,  of  said  Providence,  as  the  owner  or  keeper  of  said 
goods  and  chattels,  to  appear  at  the  next  regular  sesdon 
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of  said  Court  of  Magistrates,  to  be  holden  on  the  4th  day 
of  September,  A.  D.  1852,  at  which  time  and  place  said 
Holbrook  appeared. 

^^And  that  the  said  Briggs,  on  the  4th  day  of  Septem- 
ber, A.  D.  1852,  at  said  Providence,  did  retnrn  said  war- 
rant to  said  Court  of  Magistrates,  with  his  doings  thereon, 
in  the  words  and  figures  following,  to  wit :  See  the  paper 
hereunto  annexed,  marked  C,  which  is  hereby  made  a  part 
of  this  plea.  And  that,  on  the  7th  day  of  September, 
A.  D.  1852,  at  said  Providence,  said  Holbrook  appeared 
before  said  Court  in  person,  and  then  and  there  made  an- 
swer to  said  complaint,  in  the  words  and  figures  following, 
to  wit :  See  the  paper  hereunto  annexed,  marked  D,  which 
is  hereby  made  a  part  of  this  plea. 

"And  that  the  said  Greene,  on  said  7th  day  of  Septem- 
ber, 1852,  at  said  Providence,  made  claim,  in  writing,  be- 
fore said  Court,  to  a  portion  of  said  goods  and  chattels,  in 
the  words  and  figures  following,  to  wit :  See  the  paper 
hereunto  annexed,  marked  E,  which  is  hereby  made  a  part 
of  this  plea. 

"And  that  one  Albert  A.  Hall,  of  East  Greenwich,  in 

said  District,  on  the day  of  September,  A.  D.  1852, 

at  said  Providence,  made  claim,  in  writing,  before  said 
Court,  to  a  portion  of  said  goods  and  chattels,  in  the 
words  and  figures  following,  to  wit :  See  the  paper  here- 
unto annexed,  marked  F,  which  is  hereby  made  a  part  of 
ihis  plea.  And  that  said  two  last-mentioned  claims  were 
then  and  there  ruled  out  by  said  Court,  on  the  ground  that 
said  Court  would  take  notice  of  no  claim  to  said  goods 
and  chattels,  unless  the  claimant  appeared  in  person. 

"  That,  on  said  7th  day  of  September,  A.  D.  1852,  at 

said  Providence,  and  before  proceeding  to  trial,  the  said 

complainants  moved  said  Court  of  Magistrates,  then  and 

there  to  amend  said  complaint,  by  inserting  the  words 
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^  then  and  there '  before  the  words  '  intended  for  sale ; '  and 
also  the  words,  ^  to  the  complainants  unknown/  after  the 
words  ^by  a  person;'  which  motion  was  then  and  there 
opposed  by  said  Holbrook,  (who  was  then  and  there  be- 
fore said  Court  in  person,)  by  his  said  attorney,  Thomas 
A.  Jenckes,  Esq. ;  and  the  said  Holbrook  then  and  there 
moved  said  Court,  by  his  said  attorney,  to  quash  said  com- 
plaint; which  said  last-mentioned  motion  was  then  and 
there  dismissed  by  said  Court,  and  said  first-mentioned 
motion  was  then  and  there  granted  by  said  Court,  and  said 
amendment  was  then  and  there  made  by  said  Court  See 
said  paper,  hereunto  annexed,  marked  A,  with  said  amend- 
ment interlined,  which  is  hereby  made  a  part  of  this  plea. 
.  ^  That,  on  the  15th  day  of  September,  A.  D.  1852,  at 
said  Providence,  and  subsequent  to  the  introduction  of  said 
complainant's  testimony,  by  which  it  appeared  that  the 
store  on  Broad  street  was  entered  about  five  o'clock  in  the 
afternoon,  the  doors  being  open ;  and  that  the  door  of  the 
Orange  street  store  was  broken  open  about  seven  o'clock 
in  the  evening  of  the  third  of  September,  1852,  and  that 
the  goods  and  chattels  aforesaid  were  carried  from  both 
stores  between  nine  and  ten  o'clock  the  same  evening, 
said  Holbrook,  who  was  then  and  there  present  in  person, 
moved  said  Court,  by  his  said  attorney,  to  quash  said  com- 
plaint, which  said  motion,  upon  argument,  was,  on  the  20th 
day  of  September,  A.  D.  1852,  overruled  by  said  Court 

«  That  afterwards,  to  wit,  on  the  27th  day  of  September, 
A.  D.  1852,  at  said  Providence,  said  Court,  after  hearing 
the  pleadings,  evidence,  and  arguments  of  said  parties,  ren« 
dered  judgment  thereon,  in  the  words  and  figures  follow- 
iog,  to  wit :  See  the  paper,  hereunto  annexed,  marked  H, 
which  is  hereby  made  a  part  of  this  plea. 

«And  that  said  Court  thereupon,  on  the  27th  day  of 
September,  A.  D.  1852,  at  said  Providence,  delivered  to 
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said  Briggs  an  order,  in  the  words  and  figures  following,  to 
wit :  See  the  paper,  hereunto  annexed,  marked  I,  which  is 
hereby  made  a  part  of  this  plea. 

*' And  this  they  are  ready  to  verify.  And  so  the  said  de- 
fendants well  avow  the  taking  and  detention  aforesaid,  and 
pray  judgment  and  a  return  of  the  same  goods  and  chat- 
tels to  be  adjudged  to  them,  and  that  the  said  Briggs  may 
proceed  and  destroy  said  liquors,  in  the  presence  of  said 
Hudson,  as  ordered  by  said  Court  of  Magbtrates,  and  for 
their  damages  and  costs.    By  their  attorney, 

"J.  M.  Clarxb." 

(A.) 

COMPLAINT   AND   SEARCH-WARRANT. 

To  Samuel  W.  Peckham,  Esquire,  one  of  the  Justices  of 
the  Court  of  Magistrates,  in  the  City  of  Providence,  in 
the  County  of  Providence,  in  the  State  of  Rhode  Island, 
and  Providence  Plantations. 

Daniel  K.  Chaffee,  Warren  G.  Slack,  and  George  W. 
Wightman,  voters  in  the  city  of  Providence,  in  said  county, 
on  oath  complain,  in  the  name  and  behalf  of  the  State, 
that  they  have  reason  to  believe,  and  do  believe,  that,  at 
said  Providence,  on  the  third  day  of  September,  1852,  with 
force  and  arms,  spirituous  or  intoxicating  liquors  are  kept 
or  deposited,  and  then  and  there  intended  for  sale,  by  a 
person,  to  the  complainants  unknown,  who  is  not  author- 
ized to  sell  the  same  in  said  Providence,  under  the  provi- 
sions of  the  act  entitled  ^  An  Act  for  the  suppression  of 
drinking-houses  and  tippling-shops,''  in  the  building  num- 
ber 81  Broad  street,  and  the  buildings  in  the  rear  thereof, 
and  connected  therewith,  running  back  to  Middle  street ; 
also  the  building  connected  therewith  on  Orange  streeti 
(being  the  building  between  the  buildings  occupied  by 
Henry  A.  Rowland  and  Solomon  Pareira,)  together  with 
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the  cellars  and  yards  belonging  to  said  buildings,  against 
the  statute,  and  the  peace  and  dignity  of  the  State. 

Wherefore  they  pray  advice,  and  that  process  may  issue, 
and  that  the  said  premises  may  be  searched,  and  that  the 
owner  or  keeper  of  said  liquors  may  be  summoned  to  an- 
swer to  this  complaint,  and  be  further  dealt  with  relative 
to  the  same,  according  to  law. 

Dated  at  Providence,  this  3d  day  of  September,  A.  D. 
1852.  D.  K.  Chaffee, 

Geo.  W.  Wightman, 
Warren  G.  Slack. 
Providence^  sc. 

In  Providence,  this  3d  day  of  September,  A.  D.  1852, 
personally  came  D.  K.  Chaffee,  Geo.  W.  Wightman,  and 
Warren  G.  Slack,  subscribers  to  the  above  complaint,  and 
made  oath  to  the  truth  of  the  same.    Before  me, 

Samuel  W.  Peckham, 
Justice  of  the  Court  of  Magistrates. 

(B.) 

STATE    OF     RHODE    ISLAND,  AND   PROVIDENCE    PLANTATIONS. 

Providence^  sc. 

To  the  SherilBf,  his  Deputy,  or  to  either  of  the  town  Ser- 
geants, or  Constables  in  the  County  of  Providence: 
Greeting. 
[L.  S.]     Complaint  having  been  made  to  me,  on  oath,  as 
above  written,  you  are  therefore  hereby  required, 
in  the  name  of  said  State,  forthwith  to  proceed  to  search 
the  premises  above  described,  to  wit :  the  building  number 
81  Broad  street,  and  the  buildings  in  the  rear  thereof,  and 
connected  therewith,  running  back  to  Middle  street ;  also 
the  building  connected  therewith  on  Orange  street,  (being 
the  building  between  the  buildings  occupied  by  Henry  A. 
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Howland  and  Solomon  Pareira,)  and  the  cellars  and  yards 
belonging  to  said  bnildingS)  in  the  city  of  Providence ;  and 
if  any  such  liquors  are  found  therein,  to  seize  the  same, 
and  convey  them  to  some  proper  place  of  security,  and 
there  keep  them  until  final  action  is  had  thereon ;  and  to 
summon  the  owner  or  keeper  of  said  liquors  (if  he  shall  be 
known  to  you)  to  appear  at  the  next  regular  session  of  the 
Court  of  Magistrates,  on  the  4th  day  of  September,  1852, 
at  8  o'clock,  A.  M.,  to  show  cause,  if  any  he  have,  why 
said  liquors  should  not  be  adjudged  forfeited,  and  be  de- 
stroyed, and  he  be  adjudged  to  pay  a  fine  of  twenty  dol- 
lars,  to  the  use  of  the  State,  and  all  costs  that  shall  accrue 
hereon.  And  for  so  doing,  this  shall  be  your  warrant 
Hereof  fail  not 

Given  under  my  hand  and  seal,  at  Providence,  in  said 
County,  this  3d  day  of  September,  in  the  year  1852. 

Samuel  W.  Pbckham, 

Justice  of  the  Court  of  Magistrates. 

(C.) 
F^ovidencej  sc  Sept  3d,  1852. 

I  have  taken  aid  and  diligently  searched  the  within  de- 
scribed premises,  and  have  found  and  seized  the  following 
described  liquors,  viz:  to  wit,  in  the  buildings  number 
81  Broad  street,  and  the  buildings  in  the  rear  thereof,  and 
connected  therewith,  running  back  to  Middle  street,  the 
follovdng  described  liquors,  namely :  Here  foUows  descrip- 
tion of  liquors. 

Also,  the  liquors,  hereafter  described,  in  the  building 
connected  therewith  on  Orange  street,  (being  the  building 
between  the  buildings  occupied  by  Henry  A*  Howland 
and  Solomon  Pareira,  as  follows,  namely :    Here  foUows 

description  of  liquors, 

27» 
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And  have  summoned  Moses  K.  Holbrook,  as  the  owner 
or  keeper  of  said  liquors,  to  appear  before  the  Magistrates' 
Court,  on  the  4th  day  of  September,  1852|  at  8  o'clock, 
A.  M.  Nathan  M.  Brioos,  Pdlice  Constable. 

On  the  7th  of  September,  (by  paper  referred  to  in  plea 
marked  D,)  Moses  E.  Holbrook,  of  Providence,  summoned 
by  the  officer  who  made  service  of  the  warrant,  averred, 
before  the  Court  of  Magistrates,  that  he  held  the  liquors 
seized  in  the  building  on  Broad  street,  as  the  agent  of 
William  H.  Greene,  of  New  York,  on  storage;  that  no 
sale  had  been  made,  nor  was  any  sale  intended  to  be 
made,  since  the  19th  of  July  last ;  and  that  he  made  no 
appearance  as  the  owner,  keeper,  or  possessor  of  the  other 
liquors. 

On  the  same  day,  William  H.  Greene,  of  New  York, 
filed  his  dajm,  in  writing,  (marked  E,)  in  said  Court,  to 
said  liquors,  averring  that  they  were  deposited  in  said 
buildings  on  storage,  before  the  19th  of  July,  1852 ;  and 
that  they  were  not  kept  or  deposited  for  sale  in  the  city  of 
Providence,  contrary  to  the  provisions  of  the  act  under 
which  they  were  seized,  and  demanded  that  they  be  re- 
turned to  him. 

On  the  same  day,  A.  A.  Hall,  of  East  Ghreenwicb,  filed 
his  claim,  in  writing,  (marked  F,)  in  said  Court,  claiming 
one  cask  of  native  wine,  making  the  same  averment  as 
that  made  by  Greene,  and  demanded  that  said  cask  be 
returned  to  him. 

On  the  27th  day  of  September,  the  Court  of  Magistrates 
entered  the  following  decree : 

(H.) 

Be  it  remembered,  that,  on  the  3d  day  of  September, 
1852,  the  following  spirituous  and  intoxicating  liquors,  to 
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wit :  (here  follows  a  description  of  the  liquors^)  were  seized, 
upon  a  search-warrant,  issued  by  Samuel  W.  Peckham, 
one  of  the  Justices  of  the  Court  of  Magistrates,  in  the 
city  of  Providence,  in  said  county,  and  one  of  the  Justices 
of  the  Peace  for  said  county,  on  the  complaint  of  D.  K. 
Chaffee,  George  W.  Wightman,  and  Warren  G.  Slack, 
voters  in  said  city,  in  writing,  in  the  name  and  behalf  of 
the  State,  setting  forth  that,  with  force  and  arms,  at  said 
Providence,  on  the  3d  day  of  September,  1862,  &c.,  &c., 
(following  the  language  of  the  warrant.) 

And  Moses  K.  Holbrook,  the  person  summoned  by  the 
officer  as  the  owner  or  keeper  of  said  liquors,  personally 
appeared  before  said  Court  of  Magistrates,  as  the  keeper 
of  the  liquors  seized  in  store  No.  81  Broad  street,  but  not 
as  the  keeper  of  the  other  liquors  seized  on  said  wanant. 

And  now,  on  this  27tb  day  of  September,  1852,  upon  a 
trial  of  said  complaint  and  warrant,  and  after  a  full  hear- 
ing of  the  evidence  adduced,  and  arguments  of  counsel  for 
the  complainants,  and  for  said  Holbrook,  it  is  adjudged  by 
said  Court,  that  the  said  Moses  K.  Holbrook  is  the  keeper 
of  all  said  liquors ;  and  that  it  not  having  been  shown  to 
the  Court,  by  ^  satisfactory  proof,  that  said  liquors  are  of 
foreign  production;  that  they  have  been  imported  under 
the  laws  of  the  United  States,  and  in  accordance  there- 
with ;  that  they  are  contained  in  the  original  packages  in 
which  they  were  imported,  and  in  quantities  not  less  than 
the  laws  of  the  United  States  prescribe ; "  and  it  being 
the  opinion  of  the  Court,  that  said  liquors  have  been  ^  kept 
and  deposited  for  the  purposes  of  sale,  contrary  to  the  pro- 
visions pt  said  act,"  said  liquors  are  adjudged  forfeited, 
and  are  ordered  to  be  destroyed,  in  the  presence  of  Wil- 
liam H.  Hudson,  who  ia  appointed  to  witness  the  destruc- 
tion thereof;  but  the  said  Moses  E.  Holbrook,  having 
withdrawn  himself  from  this  Court,  and  the  said  act  not 
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providing  any  way  for  the  Court  to  keep  or  bring  him 
before  them,  the  Court  cannot  impose  upon  him  the  fine 
provided  therein. 

On  the  same  day,  the  Court  of  Magistrates  issued  the 
following  order  to  destroy. 

(I.) 

Providence^  sc. 

[L.  S.]  To  the  Sheriff,  his  Deputy,  or  to  either  of  the 
town  Sergeants  or  Constables  in  the  County  of 
Providence:  Greeting. 
Whereas,  the  following  described  spirituous  or  intoxicat- 
ing liquors,  to  wit,  {here  follows  a  description  of  the  liquorSy) 
have  been  seized,  on  a  warrant  of  search  issued  by  Samuel 
W.  Peckham,  one  of  the  Justices  of  the  Court  of  Magistrates, 
in  the  city  of  Providence,  on  the  complaint  of  Daniel  K. 
Chaffee,  George  W.  Wightman,and  Warren  G.  Slack,  voters 
in  said  city  of  Providence,  according  to  the  provisions  of  the 
eleventh  section  of  an  act  entitled  ^^  An  Act  for  the  suppres- 
sion of  drinking-houses  and  tippling-shops,"  in  the  building 
No.  81  Broad  street,  and  the  buildings  in  the  rear  thereof^ 
and  connected  therewith,  running  back  to  Middle  street ; 
also,  the  building  connected  therewith  on  Orange  street, 
(being  the  building  between  the  buildings  occupied  by 
Henry  A.  Rowland  and  Solomon  Pareira,)  together  with 
the  cellars  and  yards  belonging  to  said  buildings,  in  said 
city  of  Providence.  And  whereas,  Moses  K.  Holbrook,  the 
owner  or  keeper  of  said  liquors,  seized  as  aforesaid,  hav- 
ing been  duly  summoned  to  appear  before  said  Court,  has 
appeared  before  said  Court,  and  has  failed  to  show,  by 
satisfactory  proof,  to  said  Court,  that  said  liquors  are  of 
foreign  production;  that  they  have  been  imported  under 
the  laws  of  the  United  States,  and  in  accordance  there- 
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with  ;  that  they  are  contained  in  the  original  packages  in 
which  they  were  imported,  and  in  quantities  not  less  than 
the  laws  of  the  United  States  prescribe ;  and  whereas)  in 
the  opinion  of  said  Court,  said  liquors  have  been  kept  and 
deposited  for  the  purpose  of  sale,  contrary  to  the  provisions 
of  said  act,  said  liquors  have  been,  by  said  Court,  adjudged 
forfeited,  and  ordered  to  be  destroyed,  in  pursuance  of  the 
provisions  of  said  act 

You  are,  therefore,  hereby  ordered  to  destroy  said  liquors, 
in  the  presence  of  William  H.  Hudson ;  and  for  so  doing, 
this  shall  be  your  authority.  Witness,  Francis  E.  Hoppin, 
at  said  Providence,  this  27th  day  of  September,  A.  D.  1852. 

Charles  Hart,  Clerk. 

The  plaintijflf  demurred  to  this  plea,  as  insufficient  in 
law  to  authorize  the  taking  of  said  goods  and  chattels  by 
said  defendants,  in  the  manner  set  forth  in  their  plea ;  and 
the  defendant  joined  in  demurrer. 

Curtis,  J.  This  is  an  action  of  replevin  for  a  quantity 
of  wine  and  spirits,  alleged  to  have  been  unlawfully  taken 
and  detained  by  the  defendants,  who  justify  the  taking  and 
detention  by  virtue  of  certain  proceedings  set  forth  in  their 
avowry.  These  proceedings  depend,  for  their  validity,  upon 
an  act  of  the  General  Assembly  of  the  State  of  Rhode 
Island,  passed  at  its  May  session  in  the  year  1852,  and 
entitled  ^  An  Act  for  the  suppression  of  drinking-houses 
and  tippling-shops." 

The  plaintiif,  having  demurred  to  the  avowry,  insists 
that  some  of  the  provisions  of  this  act,  necessary  to  main- 
tain the  validity  of  these  proceedings,  are  in  conflict  with 
the  Constitution  of  the  State,  and  therefore,  void ;  and  so 
the  taking  and  detention  complained  of  are  not  justified. 

The  plaintiff  is  a  citizen  of  the  State  of  New  York. 
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Under  the  Constitution  and  laws  of  the  United  States, 
he  is  entitled  to  come  into  this  court,  and  find  here  a 
remedy  for  any  legal  wrong  done  to  him  by  citizens  of 
Rhode  Island.  An  adjudication  upon  his  rights  may,  and  in 
this  case  does,  involve  important  questions,  arising  under  the 
Constitution  and  laws  of  the  State ;  but  in  such  a  case,  it 
'  is  our  duty  to  determine  them ;  a  duty,  which  we  should 
neither  seek  nor  avoid,  but  perform. 

The  Constitution  of  Rhode  Island  (art  1,  sect  15,)  de- 
clares— 

"  The  right  to  the  trial  by  jury  shall  remain  inviolate.** 
The  10th  section  of  the  same  article  is  as  follows  :  — 
"  In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury ; 
to  be  informed  of  the  nature  and  cause  of  the  accusation, 
to  be  confronted  with  the  witnesses  against  him,  to  have 
compulsory  process  for  obtaining  them  in  his  favor,  p}  have 
the  assistance  of  counsel  in  his  defence,  and  shall  be  at 
liberty  to  speak  for  himself;  nor  shall  he  be  deprived  of 
life,  liberty,  or  property,  unless  by  the  judgment  of  his 
peers,  or  the  law  of  the  land.** 

Taking  these  two  sections  together,  it  may  be  said  of 
them  in  general,  that  while  the  15th  section  recognizes  the 
existence  of  the  right  of  trial  by  jury,  and  makes  effectual 
provision  for  its  preservation,  as  it  existed  when  the  Con- 
stitution was  formed,  the  10th  section  declares,  not  only 
that  this  right  is  to  exist  in  all  criminal  cases,  but  is  to  be 
accompanied  by  certain  incidents  and  modes  of  proceed- 
ing, which  are  therein  prescribed  and  defined.  In  other 
terms,  in  civil  causes,  a  trial  by  jury  is  to  be  had  in  those 
classes  of  cases  in  which  it  had  been  practised,  down  to 
the  time  when  the  Constitution  was  formed;  and  such 
trial  is  to  be  substantially  in  accordance  with  such  modes 
of  proceeding  as  had  then  existed,  or  might  thereafter  be 
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devised  by  the  legislature,  without  impairing  the  right 
itself*  But  in  all  criminal  cases,  the  right  to  a  trial  by 
jury,  accompanied  by  the  other  privileges  enumerated  and 
defined,  is  absolutely  to  exist. 

In  order  to  decide  whether  those  parts  of  this  act,  neces- 
sary to  sustain  the  avowry,  are  in  conflict  with  these  fun- 
damental laws,  we  must  ha've  a  dear  view  of  what  the 
act  contains ;  and,  as  it  provides  for  modes  of  proceeding 
quite  anomalous,  and  some  of  its  clauses  need  construc- 
tion, I  shs^l  begin  by  stating  what  these  parts  of  the  act, 
in  my  judgment,  authorize  and  require :  and  I  shall  then 
consider,  whether  the  proceedings,  thus  authorized  and 
required,  are  in  harmony  with  the  Constitution  of  the 
State. 

Under  this  act,  three  voters,  in  the  town  or  city  where 
the  complaint  is  made,  may  make  a  complaint,  in  writing, 
under  oath,  to  some  justice  of  the  peace,  setting  forth  that 
they  have  reason  to  believe,  and  do  believe,  that  spirituous 
or  intoxicating  liquors  are  kept  or  deposited  and  intended 
for  sale  in  that  town  or  city,  by  some  person  not  author- 
ized to  sell  the  same  under  the  provisions  of  the  act.  It  is 
not  required  that  any  particular  person  should  be  named 
in  the  complaint,  as  the  person  intending  to  sell  such 
liquors  contrary  to  law,  nor  was  any  person  in  fact  named 
in  the  complaint  which  was  the  foundation  of  the  proceed- 
ings in  question.  Upon  the  filing  of  such  a  complaint,  the 
justice  of  the  peace  is  to  issue  a  warrant  of  search,  directed 
to  the  sheriff,  his  deputy,  the  town  sergeants,  or  constables 
in  the  county,  one  of  whom  is  to  proceed  to  search  the 
premises  described  in  the  warrant ;  and  if  any  spirituous 
or  intoxicating  liquors  are  there  found,  he  is  to  seize, 
secure,  and  keep  them,  until  final  action  shall  be  had 
thereon.  The  officer  is  further  required  to  summon  the 
owner,  or  keeper  of  the  liquors  seized,  if  known  to  him ;  but 
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there  is  no  other  provision  for  giving  notice  to  the  owner 
or  possessor,  prior  to  an  adjudication  of  forfeiture.  There 
is  a  provision,  that  in  case  the  owner  is  unknown  to  the 
officer,  the  liquors  shall  not  be  destaroyed,  until  they  shall 
have  been  advertised  for  two  weeks,  to  enable  the  agent  of 
any  town,  duly  authorized  to  sell  such  liquors,  to  appear 
and  claim  them ;  and  upon  making  due  proof  of  title,  the 
liquors  are  to  be  delivered  to  him,  and  not  destroyed.  But 
this  has  no  application  to  any  other  owner,  and  the  law 
expressly  requires  the  justice  to  adjudge  a  forfeiture,  if  the 
owner  fail  to  appear. 

Upon  the  return  of  the  warrant,  if  the  owner  or  keeper 
do  appear,  and  the  justice  is  of  opinion  that  the  liquors 
have  been  kept  or  deposited  for  sale,  contrary  to  the  provi- 
sions of  the  act,  he  is  to  adjudge  a  forfeiture,  cause  them 
to  be  destroyed,  and  inflict  a  fine  of  twenty  dollars ;  or,  if 
this  fine  be  not  paid,  imprisonment  for  thirty  days,  upon 
such  owner  or  keeper.  An  exception  is  made  in  favor  of 
imported  liquoris,  contained  in  their  original  packages ;  but 
the  burden  of  proof  is  put  upon  the  party  appearing,  to 
make  out  this  defence.  If  the  person  claiming  the  liquors 
shall  appeal  to  the  Court  of  Common  Pleas,  he  is  required 
to  enter  into  a  recognizance,  in  a  sum  not  less  than  two 
hundred  dollars,  with  good  and  sufficient  sureties,  condi- 
tioned,  among  other  things,  that  he  will  pay  all  fines  and 
costs  that  may  be  awarded  against  him ;  and  if  the  final 
decision  shall  be  against  the  appellant,  that  such  liquors 
were  intended  by  him  for  sale,  contrary  to  the  provisions 
of  the  act,  and  the  quantity  seized  exceed  five  gallons,  he 
is  to  be  adjudged  ''  a  common  seller  of  intoxicating  liquors," 
and  punished  as  such,  by  a  fine  of  one  hundred  dollars ;  or, 
in  default  of  its  payment,  by  imprisonment  for  sixty  days ; 
and  he  is  also  subjected  to  increased  penalties  on  a  second 
conviction. 
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On  reviewing  these  proceedings,  it  will  be  seen  that,  in 
order  to  obtain  a  trial  by  jury,  the  party  must  give  security, 
in  a  sum  not  less  than  two  hundred  dollars,  with  two  suffi- 
cient sureties,  to  pay  all  fines  and  costs  which  may  be 
adjudged  against  him ;  and  must  subject  himself  to  the 
hazard  of  having  the  fine,  inflicted  by  the  justice  of  the 
peace,  increased  fivefold,  if  the  quantity  of  liquor  seized 
should  exceed,  as  in  this  case  it  did  exceed,  five  gallons. 

To  require  security  for  the  payment  of  the  penalty  and 
costs,  as  a  condition  for  having  a  trial,  so  far  as  I  am  in- 
formed, is  a  novelty  in  criminal  jurisprudence;  and,  in  my 
opinion,  it  is  not  only  essentially  unjust,  but  in  conflict 
with  that  clause  of  the  Constitution  which  secures  the  ac- 
cused firom  being  deprived  of  his  life,  liberty,  or  property, 
unless  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.  Natural  right  requires  that  no  man  should  be 
punished  for  an  oflence,  until  he  has  had  a  trial,  and  been 
proved  to  be  guilty ;  and  a  law  which  should  provide  for 
the  infliction  of  punishment,  upon  a  mere  accusation, 
without  any  trial,  if  the  accused  should  fail  to  furnish  two 
sureties  to  pay  the  penalty  which  might,  after  the  trial,  be 
adjudged  against  him,  would  be  viewed,  by  all  just  minds, 
as  tyrannical;  for  it  would  treat  the  innocent,  who  are 
unable  to  furnish  the  required  security,  as  if  they  were 
guilty,  and  would  punish  them,  while  still  presumed  inno- 
cent, for  their  poverty,  or  want  of  friends. 

And  it  is  equally  clear,  that  such  a  law  would  not  be 
<'  the  law  of  the  land,"  within  the  settled  meaning  of  that 
important  clause  in  the  Constitution.  Certainly  this  does 
not  mean  any  act  which  the  Assembly  may  choose  to  pass. 
If  it  did,  the  legislative  will  could  inflict  a  forfeiture  of  life, 
liberty,  or  property,  without  a  trial.  The  exposition  of 
these  words,  as  they  stand  in  Magna  Charta,  as  well  as  in 
the  American  Constitutions,  has  been,  that  they  require 
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^  due  process  of  law ; "  and  in  this  is  necessarily  implied 
and  included  the  right  to  answer  to  and  contest  the  charge, 
and  the  consequent  right  to  be  discharged  from  it,  unless 
it  is  proved.  Lord  Coke,  giving  the  interpretation  of  these 
words  in  Magna  Charta,  2  Inst.  50,  51,  says,  they  mean 
due  process  of  law,  in  which  is  included  presentment  or 
indictment,  and  being  brought  in  to  answer  thereto.  And 
the  jurists  of  our  country  have  not  relaxed  this  interpreta* 
tion.  Boke  v.  Henderson^  4  Dev.  R.  15 ;  Taylor  v.  Porter^ 
4  Hill's  R.  146,  147 ;  8  Story,  Com.  on  the  Const  661 ; 
3  Kent,  13,  n. 

It  follows,  that  a  law,  which  should  preclude  the  accused 
from  answering  to  and  contesting  the  charge,  unless  he 
should  first  give  security,  in  the  sum  of  two  hundred  dot 
lars,  with  two  sujficient  sureties,  to  pay  all  fines  and  costs, 
and  which  should  condemn  him  to  fine  and  forfeiture,  un- 
heard, if  he  failed  to  comply  with  this  requisition,  would 
deprive  him  of  his  liberty  or  property,  not  by  the  law  of 
the  land,  bpt  by  an  arbitrary  and  unconstitutional  exertion 
of  the  legislative  power. 

And  if  this  would  be  the  character  of  a  law,  which  made 
the  right  to  any  trial  dependent  on  such  a  condition,  can 
it  be  maintained,  that  to  prescribe  such  a  condition,  does 
not  impair  the  right  to  a  trial  by  jury.  In  such  a  case,  the 
appeal  has  annulled  the  sentence  of  the  justice  of  the 
peace.  The  accused  is  presumed  to  be  innocent  He 
has  had  no  such  trial  as  he  has  a  right  to  have.  He  now 
claims  this  particular  kind  of  trial,  as  the  prescribed  con- 
stitutional means  of  determining  whether  he  is  to  be 
punished.  A  condition,  which  would  impair  his  right  to  any 
trial,  if  prescribed  as  the  condition  of  his  having  any,  im- 
pairs his  right  to  this  trial,  if  prescribed  as  a  condition  for 
his  having  it 

The  14th  section  of  the  1st  article  of  this  Constitution 
declares:  — 
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^  Every  man  being  presumed  innocent,  nntil  he  is  pro- 
nounced guilty  by  the  law,  no  act  of  severity,  which  is 
not  necessary  to  secure  an  accused  person,  shall  be  per- 
mitted" 

Undoubtedly,  this  clause  has  reference  chiefly  to  acts  of 
severity  against  the  person  of  the  accused.  *  But  it  not 
only  contains  the  great  principle  of  the  presumption  of 
innocence,  until  the  accusation  is  proved,  but  points  out 
the  security  of  the  person,  that  he  may  be  tried,  as  the 
only  just  or  admissible  reason  for  exercising  any  control 
over  one  still  presumed  to  be  innocent  And  in  my  judg- 
ment, any  law  which  disregards  these  principles,  and  intro- 
duces a  new  object,  namely,  the  security  of  the  payment 
of  the  fine  and  costs,  and  denies  s,  trial  by  jury,  unless  the 
security  is  given,  does  not  allow  the  right  to  such  a  trial 
to  remain  unimpaired.  If  this  were  not  so,  there  would 
be  no  limit  to  legislative  control  over  this  right ;  for  if  one 
onerous  condition  may  be  imposed,  so  may  any  number, 
until  the  right  becomes  so  difficult  of  attainment,  that  it 
ceases  to  be  a  common  right,  and  can  be  enjoyed  only  by 

a  few. 

I  find  it  equally  difficult  to  reconcile  the  increase  of 
penalties,  upon  a  conviction  after  an  appeal,  with  the  un- 
impaired enjoyment  of  the  right  of  trial  by  jury.  The  act 
inflicts  a  fine  of  twenty  dollars,  if  a  conviction  takes  place 
before  a  justice  of  the  peace.  It  must  be  that  the  legisla- 
ture considered  this  the  appropriate  penalty  for  the  ofience. 
Certainly  it  cannot  be  said  that  the  ofience  is  aggravated, 
by  the  accused  having  claimed  a  trial  by  jury.  For  what, 
then,  is  the  additional  penalty  of  eighty  dollars,  or  the  ad- 
ditional imprisonment  for  thirty  days,  infficted  ?  If  the 
ofience  remains  the  same,  and  the  ofiender  has  done 
nothing  but  claim  an  appeal,  in  order  to  have  his  case 
tried  by  a  jury,  must  not  these  additional  penalties  be 


328  RHODE  ISLAND. 

Greene  v.  Briggs  et  ciL 

founded  on  the  exercise  of  that  right  ?  Here,  also,  it  is 
manifest  that  this  right  is  not  secured  by  the  Constitu- 
tion; but  is  wholly  under  the  control  of  the  legislative 
power,  if  it  can  annex  penalties  to  the  exercise  of  the 
right 

These  proceedings  are  clearly  criminal  in  their  nature. 
Their  object  is  to  inflict  upon  the  person  fine  or  imprison- 
ment,  and  at  the  same  time  to  adjudicate  a  forfeiture  of 
the  liquors.  The  process,  and  the  judicial  action  under  it, 
are  directed  both  against  the  offender  and  his  property. 
It  is  true  the  warrant  does  not  require  the  officer  to  arrest 
any  one,  but  only  to  seize  and  hold  the  property,  and 
summon  the  owner  or  keeper,  if  known  to  him.  But  the 
arrest  of  property,  to  compel  an  appearance,  is  a  known 
and  effectual  mode  of  proceeding  against  the  owner  of 
that  property.  Indeed,  all  mesne  process,  both  civil  and 
criminal,  which  results  in  giving  bail  for  an  appearance, 
is  only  a  mode  of  binding  a  certain  amount  of  property 
to  a  forfeiture  on  non-appearance.  And  when  this  law 
provides  that  the  property  is  to  be  seized  and  detained, 
and  adjudged  forfeited,  if  the  owner  or  keeper  fail  to  ap- 
pear, and  if  he  do  appear,  that  he  shall  be  fined  or  impri- 
soned, if  found  guilty,  it  has  brought  into  action  a  criminal 
process  both  against  the  owner  and  his  property.  That 
spirituous  or  intoxicating  liquors  are  still  property,  not- 
withstanding this  act,  is  certain.  The  act  nowhere  declares 
the  contrary ;  and  it  recognizes  them  as  property,  by  pro- 
viding for  the  appointment  of  public  agents,  to  buy  and 
sell  them,  by  expressly  declaring  that  they  may  lawfully 
be  held  by  chemists  and  others,  and  by  not  interfering  with 
the  title  to  them,  under  any  circumstances,  unless  they  are 
held,  in  some  town  in  the  State,  for  sale  within  that  town. 
Indeed,  the  very  terms  employed  to  describe  the  judgment 
to  be  entered  by  the  justice  of  the  peace,  <<  they  shall  be 
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adjudged  forfeited,"  «  and  the  owner  shall  pay  a  fine,"  &a, 
aie  applicable  only  to  property,  and  clearly  imply  that 
there  is  deemed  to  be  some  title  to  be  devested,  something 
for  such  a  judgment  to  operate  upon,  and  something  which, 
until  forfeiture,  had  an  owner. 

This  being  a  criminal  prosecution^  directed  against  per* 
son  and  property,  having  for  its  end  both  fine  or  imprison- 
ment and  forfeiture,  it  becomes  necessary  to  compare  the 
law,  authorizing  this  prosecution,  with  another  requirement 
of  the  10th  section  of  the  Ist  article  of  the  Constitution  of 
the  State,  already  quoted.  The  accused  is  ''  to  be  informed 
of  the  nature  and  cause  of  the  accusation."  This  act  does 
not  require  that  any  particular  person  should  be  charged ; 
and  in  the  case  at  bar,  the  complaint  charges  no  one.  It 
merely  sets  forth  that  the  complainants  have  reason  to  be- 
lieve, and  do  believe,  that  spirituous  or  intoxicating  liquors 
are  kept  or  deposited  in  several  buildings  which  are  men- 
tioned, or  in  the  yards  or  cellars  thereto  belonging,  and 
are  intended  for  sale  in  the  city  of  Providence,  by  a  per- 
son not  authorized  to  sell  the  same.  Whether  these  par- 
ticular liquors,  or  others  seized  at  the  same  time,  and 
claimed  by  different  persons,  were  referred  to ;  whether  the 
plaintiff,  who  owned  these  liquors,  or  some  other  person, 
in  whose  care  they  were,  left,  had  this  unlawful  intent,  is 
not  stated  or  shown  by  the  complaint.  There  being  no 
accusation  whatever  against  the  plaintiff,  how  can  he  be 
said  to  be  informed  of  its  nature  and  cause.  When  the 
Constitution  requires  that  the  accused  should  be  informed 
of  the  nature  and  cause  of  the  accusation,  it  clearly  im- 
plies that  there  is  to  be  an  accusation  against  him.  An 
accusation  against  another,  or  against  no  one  in  particular^ 
is  not  such  an  accusation  as  will  satisfy  this  clause  of  the 
Constitution.  It  stands  in  the  same  article  which  de- 
mands a  conformity  to  ^  the  law  of  the  land,"  that  is,  due. 
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process  of  law,  and  should  be*  interpreted  as  requiring  that 
certainty  which  the  common  law  has  deemed  essential  to 
the  protection  of  the  accused.  Certainty,  in  respect  to  the 
person  charged,  is  not  the  least  essential  particular  to  which 
the  constitutional  requisition  extends.  Sandfard  v.  NickolSf 
13  Mass.  R.  286 ;  Reed  v.  Ricej  2  J.  J.  Marsh.  R.  45 ;  Own- 
monwealth  v.  Davisy  11  Pick.  R.  432 ;  Commonwealth  v.  Phil- 
UpSy  16  Pick.  R.  211.  If  the  complaint  had  charged  the  owner 
of  particular  liquors,  so  described  as  to  be  capable  of  being 
distinguished  from  all  others,  with  an  unlawful  attempt 
to  sell  them,  perhaps  this  might  be  sufficient;  though, 
when  it  is  borne  in  mind  that  this  is  a  proceeding  in  per* 
sonamj  as  well  as  in  rem^  such  a  mode  of  presentment 
would  be  novel,  especially  as  applied  to  a  case  in  which 
the  unlawful  intent  of  a  particular  person  is  the  substance 
of  the  offence.  But  here  it  'does  not  appear  the  owner 
was  intended  to  be  charged.  The  complaint  alleges  only 
that  some  person  has  this  unlawful  intent;  but  whether 
the  owner,  or  some  person  to  whom  he  had  confided  the 
possession,  or  a  mere  wrongdoer,  who  had  possession,  does 
not  appear.  Nor  is  there  any  description  of  the  property, 
capable  of  distinguishing  *  it  from  aU  other  of  like  kind, 
and,  consequently,  of  identifying  the  owner,  if  he  should 
appear,  as  the  person  intended  to  be  charged.  The  only 
description  given  is,  that  the  property  is  liquors,  spirituous 
or  intoxicating;  and  that  they  are  in  one  or  all  of  three 
storehouses  mentioned  in  the  complaint,  or  in  the  cellars 
or  yards  belonging  thereto.  If  it  should  turn  out,  as  it 
did  in  this  case,  that  more  than  one  person  had,  or  claimed 
to  have,  such  liquors,  in  one  of  those  places,  how  is  the 
accusation  to  be  treated,  and  which  claimant  is  to  be 
selected  as  the  one  to  be  tried,  and  who  is  to  make  the 
selection ;  or,  under  a  complaint  charging  a  person,  to  the 
complainants  unknown,  with  a  criminal  intent,  is  a  trial 
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to  be  bad  of  all  claimanta,  who  may  appear,  however  nume- 
rous they  may  be  ?  The  complainanta  having  sworn  that 
some  one  person  is  believed  by  them  to  be  guilty,  is  the  jus- 
tice to  go  on  and  try  all  comers,  till  he  finds  some  one  guilty, 
and  there  stop,  and  discharge  the  rest,  or  proceed  and  convict 
two  or  three,  or  any  other  number,  if  he  find  evidence 
enough,  under  a  complaint  against  one  only  ? 

But  this  is  by  no  means  the  only  difficulty.  The  ac- 
cused has  an  absolute  right  to  a  trial  by  jury.  He  has, 
also,  a  right  to  be  so  charged,  that  when  that  trial  takes 
place,  the  jury  shall  pass  upon  the  whole  charge,  so  far  as 
it  involves  matter  of  fact,  and  under  the  direction  of  the 
court,  shall  apply  the  law  to  all  mixed  questions  of  law 
and  fact 

Now,  if  the  owner  of  liquors  seized,  reach  a  jury  trial  by 
an  appeal,  and  the  quantity  of  liquors  seized  exceed  five 
gallons,  the  court  is  required  to  adjudge  him  "  a  common 
seller  of  intoxicating  liquors,"  and  he  is  to  be  punished 
accordingly.  But  the  complaint  does  not  charge  him  with 
being  such  a  common  seller,  nor  with  having  and  intend- 
ing to  sell,  over  five  gallons ;  and  no  such  fact  is  required 
to  be,  or  can  be  put  to  the  jury,  to  be  tried.  Yet,  upon 
this  fact,  the  judgment  that  he  is  guilty  of  a  distinct 
offence,  and  the  higher  punishment  appropriate  to  that 
offence,  are  rested.  So  that  he  is  to  be  convicted  of  this 
higher  offence  without  being  charged  with  it,  and  with- 
out a  trial  by  jury,  of  one  of  the  facts  essential  to  consti- 
tute it 

It  is  urged,  however,  that  nevertheless,  this  may  be  a 
valid  proceeding  against  the  property,  although  the  court 
could  not  thus  convict  the  person.  If  this  were  simply  a 
proceeding  to  forfeit  property,  it  would  nevertheless,  be  a 
criminal  prosecution  within  the  meaning  of  this  clause  in 
the  Constitution;  and  the  owner  would  be  entitled  to  a 
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trial  by  jury,  and  to  have  the  accusation,  relied  upon  to 
work  the  forfeiture,  set  forth  substantially,  in  accordance 
with  the  rules  of  the  common  law,  so  that  he  could  discern 
its  nature  and  cause.  And  I  should  more  than  doubt, 
whether  a  complaint  stating  only,  that  some  liquors  were 
in  one  or  all  of  several  buildings  mentioned,  and  w^e 
intended  by  some  person  to  be  sold,  would  be  sufficient 
Suppose  it  is  all  admitted,  non  constat^  that  the  liquors 
seized  are  those  referred  to,  or  that  their  owner,  or  any 
*  person  to  whom  he  had  intrusted  the  possession,  had  any 
unlawful  intent  It  may  be  so,  but  it  also  may  not  be  so; 
and  a  criminal  charge,  not  only  according  to  the  rules  of 
common  law,  but  from  the  nature  of  the  thing,  should  at 
least  contain  enough  to  show,  that  if  true,  the  appropriate 
punishment  should  be  inflicted.  Yet  here,  all  that  the 
complaint  avers  may  be  true,  and  yet  the  property  of  the 
plaintiff'  never  held  for  sale  in  Providence,  by  him  or  his 
agent  It  is  to  be  borne  in  mind  that  this  complaint  is 
not  merely  the  ground  for  issuing  a  warrant  of  search,  and 
for  the  arrest  and  detention  of  the  property,  but  it  is  the 
sole  basis  for  judicial  action  afterwards.  It  is  the  only 
presentment  of  the  offence ;  and,  therefore,  if  the  proceed- 
ing was  to  result  only  in  a  forfeiture  of  property,  I  should 
still  consider  the  complaint  as  so  deficient  in  the  requisite 
certainty,  as  to  be  bad  for  that  cause. 

But  it  is  not  possible  thus  to  separate  the  proceedings, 
under  this  act,  against  the  property,  from  the  proceedings 
against  the  person,  on  appeal.  The  court  is  to  order  the 
property  to  be  destroyed,  only  in  the  event,  *^  if  the  final 
decision  shall  be  against  the  appellant"  If  there  is  no 
accusation,  upon  which  the  appellant  can  lawfully  be  tried, 
there  can  be  no  final  decision  against  him,  and  the  property 
cannot  be  destroyed. 

When  this  writ  of  replevin  was  served,  this  property 
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was  held  under  an  order  of  forfeiture,  which  was  invalid, 
for  two  reasons:  First,  because  there  was  no  sufficient 
complaint;  and  secondly,  because  the  plaintiff  was  de- 
prived of  his  property  by  a  criminal  prosecution,  in  which 
he  neither  had,  nor  could  have,  a  trial  by  jury,  without 
submitting  to  conditions,  which  the  legislature  had  no  con- 
stitutional power  to  impose. 

In  general,  a  judicial  act  is  not  void,  but  voidable  only ; 
and,  therefore,  it  is  necessary  to  consider  whether  this  order 
comes  within  that  class  of  acts  which  are  only  voidable  by 
some  appropriate  legal  proceeding  in  the  same  case,  or  was 
absolutely  void. 

An  order  made  by  a  justice  of  the  peace,  concerning  a 
matter  not  within  his  jurisdiction,  is  void ;  and  he,  and  all 
ministerial  officers  who  execute  that  order,  are  trespassers. 
Wise  V.  Withers,  3  Cranch,  331 ;  Cowp.  140 ;  7  B.  &  C. 
536 ;  5  M.  &  S.  314 ;  11  Conn.  95 ;  7  Wend.  200. 

Such  an  order  confers  no  authority  to  detain  property, 
and  is  not  a  defence  to  an  action  of  replevin  by  its  owner. 
The  inquiry,  therefore,  is,  whether  the  magistrate  had  ju- 
risdiction to  make  this  order ;  and  I  am  of  opinion  that  he 
had  not 

It  has  already  been  stated  that  this  is  a  criminal  prose- 
cution. So  far  as  this  law  attempts  to  confer  jurisdiction 
upon  justices  of  the  peace  to  inflict  fine  and  forfeiture,  atrial 
by  jury  being  at  the  same  time  denied,  unless  the  accused 
should  comply  with  conditions  to  which  he  is  not  bound 
to  submit,  it  is  in  conflict  with  the  Constitution,  and  is 
wholly  inoperative. 

The  legislature  may  confer  on  justices  of  the  peace 
power  to  punish  offences ;  but  it  must  be  so  done  as  to 
preserve,  unimpaired,  the  right  of  trial  by  jury ;  otherwise, 
the  whole  proceeding  is  void,  ab  initio.  The  Constitution 
declares,  that,  "  in  all  criminal  prosecutions,  the  accused 
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shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury."  The  act,  now  under  consideration,  pro* 
vides  that  the  right  shall  not  be  enjoyed  in  all  eriminal 
prosecutions;  but,  under  this  act,  only  in  those  cases  in 
which  security  shall  be  given  to  pay  all  fines  and  costs. 

It  is  not  practicable  to  consider  the  grant  of  jurisdiction 
to  the  justice  valid,  and  the  condition  imposed  on  the  ex- 
ercise of  the  right  of  appeal  void;  because  an  appeal,  in 
a  criminal  case,  can  exist  only  by  force  of  a  statute ;  and 
if  the  statute  has  given  it  only  on  certain  conditions,  the 
magistrate  must  execute  his  judgment,  and  cannot  allow 
the  appeal ;  and  the  Appellate  Court  cannot  entertain  it, 
unless  those  conditions  are  complied  with.  In  substance, 
it  is  a  grant  of  final  jurisdiction  to  a  justice  of  the  peace, 
in  all  cases  in  which  such  security  is  not  given ;  and  this  is 
such  a  criminal  jurisdiction  as  cannot  be  created  under  the 
Constitution  of  Rhode  Island. 

I  am  of  opinion,  also,  that  the  complaint  in  this  case 
was  so  defective,  as  to  render  all  proceedings  under  it 
void.  Here,  also,  the  rule  is,  that  if  the  process,  thoagh 
erroneous,  is  voidable  only,  it  must  be  avoided  by  some 
proper  legal  proceedings ;  and  while  it  stands,  they  who 
act  under  it  are  not  trespassers.  But  this  is  not  an  au- 
thorized legal  proceeding,  in  which  an  error  has  occurred. 
The  complaint  is  in  the  form  requured^by  the  act  The 
difficulty  is,  that  the  act  has  authorized  a  criminal  prosecu- 
tion, founded  on  a  complaint  which  is  not  ^<  due  process  of 
law."  This  act,  so  far  as  it  authorizes  such  a  prosecu- 
tion, being  in  conflict  with  the  Constitution,  is  inoperative, 
and  it  seems  to  be  a  necessary  conclusion,  that  it  confers 
no  jurisdiction  to  receive  and  proceed  upon  such  a  com- 
plaint. 

This  may  be  illustrated,  by  supposing  a  law  authorizing 
a  crimined  prosecution  without  any  complaint.     In  such 
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case,  there  could  be  no  doubt  that  the  whole  proceeding 
would  be  absolutely  void.  I  think  it  would  be  difficult  to 
make  a  sound  distinction  between  no  complaint,  and  one 
which  does  not  satisfy  this  requisition  of  the  Constitution, 
which,  therefore,  is  no  legal  complaint,  and  is  not  *<  due 
process  of  law,"  within  the  definition  by  Lord  Coke,  of  the 
words  ^Uaw  of  the  land,"  in  Magna  Charta. 

It  has  long  been  settled,  Martin  v.  Marshall^  Hob.  63, 
that  the  magistrate  must  not  only  have  a  jurisdiction  of 
the  subject-matter,  but  of  the  process.  And  if  the  law, 
conferring  jurisdiction,  is  fatally  defective,  as  respects  the 
process,  which  is  the  foundation  of  the  jurisdiction,  the 
jurisdiction  does  not  exist.  Chrumond  v.  Raymondy  1  Conn. 
R.40. 

For  both  these  reasons,  I  am  of  opinion  that  the  pro- 
ceedings  before  the  Court  of  Magistrates  were  inoperative 
to  divest  the  owner  of  this  property  of  his  legal  rights ; 
and,  consequently,  neither  the  taking  nor  detention  are 
justified  by  the  avowry.     # 

Several  other  questions  have  been  argued  at  the  bar  in 
this  case ;  but  I  do  not  find  it  necessary  to  consider  them. 
They  involve  important  rights  under  the  Constitution  and 
laws  of  the  State.  If  any  case  should  come  here  for  judg- 
ment, requiring  their  decision,  I  shall  pass  upon  them. 
This  case  is  determined  without  doing  so. 

My  opinion  is,  that  there  should  be  a  judgment  for  the 
plaintiff,  upon  the  demurrer ;  and  if  he  claims  damages  for 
the  taking  and  detention,  their  amount  must  be  assessed 
by  a  jury. 

Pitman,  District  Judge,  said  he  fully  concurred  in  the 
opinion  of  Mr.  Justice  Curtis,  and  added : 

The  law  in  question  was,  no  doubt,  intended,  by  many 
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good  men,  to  promote  the  welfare  of  the  commanity ;  bat 
if  this  good  cannot  be  accomplished,  except  by  the  sacri- 
fice of  those  principles  which  are  so  essential  to  secure  oar 
rights  and  liberties,  we  cannot  hope  for  secority,  because 
we  are  under  a  popular  government  The  despotism  of 
mincers  is  quite  as  much  to  be  dreaded  as  the  despotism 
of  one. 

It  is  not  lawful  to  do  evil,  that  good  may  come ;  and  (if 
I  may  be  here  allowed  to  say  so)  it  is  not  expedieiU.  If 
good  men  disregard  the  vital  principles  of  the  Constitution, 
how  can  they  expect  that  bad  men  are  to  be  controlled 
by  law. 

There  are  other  features  of  this  law,  which  struck  me, 
at  the  hearing,  as  a  violation  of  the  constitutional  rights  of 
the  citizen. 

The  right  of  trial  by  jury,  affected  as  it  is  by  the  condi- 
tions and  obstructions  which  are  annexed  to  the  claim  of 
this  right  by  other  sections,  by  the  9th  section  is  rendered 
of  less  value  to  the  accused,  not  only  by  declaring  that  no 
person  engaged  in  the  traffic  of  selling  liquors,  contrary  to 
this  act,  ^<  shall  be  competent  to  sit  upon  any  jury  in  any 
case  arising  under  this  act,"  but  by  the  mode  of  ascertain- 
ing the  fact  The  Constitution  provides,  that  "no  man, 
in  a  court  of  common  law,  shall  be  compeUed  to  give  evi- 
dence criminating  himself."     Art  1,  sect  13. 

This  law  authorizes  the  Court  to  inquire  of  the  juror 
who  may  be  challenged,  on  this  account :  it  is  true,  the 
law  says  "  he  may  decline' to  answer,"  but  what  then?  Is 
the  fact  to  be  proved  by  other  evidence  ?  No ;  his  silence 
is  considered  as  sufficient  proof,  and  he  is  excluded  accord- 
ingly. He  is,  therefore,  compelled  to  answer,  if  he  does  not 
wish  to  be  excluded,  as  unworthy  to  sit  as  a  juror,  or  does 
not  wish  to*  be  considered  as  concerned  in  a  traffic  which 
may  be  considered  as  infamous. 
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The  maxim  of  the  common  law,  recognized  by  the  Con- 
stitution, is,  that  every  man  is  to  be  presumed  innocent, 
until  he  is  proved  to  be  guilty. 

The  whole  spirit  of  this  law  appears  to  me,  to  be  at  vari- 
ance with  the  rights  of  property,  as  well  as  person. 

The  legislature  has  no  right,  by  an  act,  to  confiscate  the 
property  of  the  citizen ;  it  may  be  forfeited  for  a  violation 
of  law,  but  this  must  be  done,  without  affecting  the  rights 
of  the  owner  thereof  to  a  jury  trial.  But  the  object  of 
this  law  does  not  appear  to  be  so  much  "  for  the  suppres- 
sion of  drinking-houses  and  tippling-shops,"  as  its  titie 
would  seem  to  import,  as  for  the  destruction  of/  intoxicat- 
ing liquors  — because  they  may  be  injurious  to  the  com- 
munity. But  those  who  drafted  the  law,  no  doubt  knew, 
that  this  could  not  be  done,  without  making  compensation 
to  the  owner  thereof,  as  the  Constitution  of  Rhode  Island, 
and  most  of  the  other  State  Constitutions  provide,  that 
private  property  cannot  be  taken  for  public  use,  without 
just  compensation.  To  evade  this  provision,  it  is  made 
criminal  to  have  this  kind  of  property,  not  merely  in 
"drinking-houses  and  tippling-shops,"  but  "in  any  store, 
shop,  warehouse,  or  other  building,"  &c.,  (sect.  11,)  with 
intent  to  sell  the  same ;  and  by  what  manner  of  process, 
and  how  it  is  to  be  destroyed,  we  have  seen,  —  evidentiy, 
with  a  view  to  .evade  the  trial  by  jury.  Such  an  evasion 
is  as  illegal  as  a  denial  of  this  right ;  and  if  such  a  law  is 
to  be  justified,  it  can  only  be  by  adding  another  provision, 
by  which  the  owner  shall  be  compensated  for  the  destruc- 
tion of  his  property. 

Lord  Coke,  in  his  commentary  upon  the  29th  chapter 
of  Magna  Charta,  says,  (2  Inst.  48,)  "5,  No  man  de- 
stroyed," &c. 

"  Every  oppression  against  law,  by  color  of  any  usurped 
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authority,  is  a  kind  of  destraction,  for,  quando  dliquid  pro- 
hibetuTj  prohibetur  et  omne^  per  quod  devenUur  ad  iUud; 
and  it  is  the  worst  oppression  that  is  done  by  color  of  jus- 
tice." 

In  page  51,  he  says :  — 

^^  Against  this  ancient  and  fundamental  law,  (refening 
to  Magna  Charta,)  and  in  the  face  thereof,  I  find  an  act  of 
Parliament  made,  (11  H.  7,  cap.  3,)  that  as  well  justices  of 
assize  as  justices  of  peace,  (without  any  finding  or  pre- 
sentment by  the  verdict  of  twelve  men,)  upon  a  bare  in- 
formation for  the  King,  before  them  made,  should  have 
full  power  and  authority,  by  their  discretions,  to  hear  and 
determine  all  offences,  and  contempts  committed,  or  done, 
by  any  person  or  persons,  against  the  form,  ordinance,  and 
efiect  of  any  statute  made,  and  not  repealed,  &c.  By 
color  of  which  act  shaking  this  fundamental  law,  it  is 
not  credible  what  horrible  oppressions,  and  exactions,  to 
the  undoing  of  infinite  numbers  of  people,  were  committed 
by  Sir  Richard  Empson,  Knight,  and  Edm.  Dudley,  being 
justices  of  peace  throughout  England ;  and  upon  this  un- 
just and  injurious  act,  (as  commonly  in  like  cases  it  falleth 
out,)  a  new  office  was  erected,  and  they  made  masters  of 
the  King's  forfeitures." 

'<  But  at  the  Parliament  holden  in  the  first  year  of  H.  8, 
this  act  of  11  H.  7,  is  recited  and  made  void  and  repealed, 
and  the  reason  thereof  is  yielded,  for  that  by  force  of  the 
said  act  it  was  manifestly  known,  that  many  sinister,  and 
crafty,  feigned,  and  forged  informations,  had  been  pursued 
against  divers  of  the  King's  subjects,  to  their  great  damage 
and  wrongful  vexation ;  and  the  ill-success  hereof,  and  the 
fearful  ends  of  these  two  oppressors  should  deter  others 
from  committing  the  like,  and  should  admonish  parlia- 
ments, that  instead  of  this  ordinary  and  precious  trial  per 
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legem  terrtB^  they  bring  not  in  absolute  and  partial  trials 
by  discretion." 

Judgment  was  then  entered  for  the  plaintiii^  by  order 
of  Court)  with  one  dollar  damages,  by  agreement  of  par- 
ties. 
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The  Brio  Ann  C.  Pratt. 

Under  the  34th  admiralty  rule,  the  underwriter,  who  has  accepted  an  abandon- 
ment, whieh  divests  the  original  claimant  of  all  interest,  may  be  admitted  to 
intervene  and  become  the  dominus  UtiSy  in  a  suit  in  rem. 

A  bottomry  bond,  given  for  a  larger  sum  than  was  advanced,  for  the  puzpose 
of  deceiving  the  underwriter  on  the  vessel,  is  void. 

Such  a  bond  cannot  be  allowed  to  stand  as  security  for  the  sum  actually  ad- 
vanced. 

Bottomry  is  a  peculiar  contract,  differing  essentially  from  a  loan  with  secu- 
rity, and  is  inconsistent  with  the  existence  of  the  lien  implied  by  the  marine 
law  to  secure  advances  to  a  master  in  a  foreign  port  to  make  necessary 
repairs. 

When  the  express  contract  of  bottomry  is  void  for  fraud,  no  recovery  can  be 
had  upon  the  footing  of  an  implied  contract  and  lien. 

This  was  an  appeal  from  a  decree  of  the  District  Court 
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in  a  cause  of  bottomry.  The  brig  Ann  C  IVatt  sailed 
from  Frankforty  in  the  State  of  Maine,  Noy.  7, 1S50,  oom- 
manded  and  owned  by  Leonard  R  Pratt,  on  a  voyage  to 
the  Western  Islands,  and  thence  to  such  other  pcnrt  or  ports 
as  the  master  should  determine  to  visit.  She  airived  at 
Terceira,  on  the  29th  of  November,  having  enconntered 
severe  gales,  and  been  obliged  to  throw  over  a  part  of  her 
deck-load.  She  sailed  thence  for  St  Michael,  and  arrived 
in  sight  of  that  island  on  the  31st  of  December,  but  owing 
to  gales  of  wind  and  thick  sqnaUy  weather,  was  unable  to 
come  to  anchor  until  the  11th  of  January ;  and  from  that 
day  she  lay  in  an  open  roadstead  until  the  13th  of  January, 
when,  the  master  being  on  shore  with  the  ship's  papers, 
she  was  struck  by  a  heavy  squall,  parted  her  cables  and  aU 
her  other  fasts,  and  was  driven  to  sea  with  no  anchor  on 
board.  Richard  R.  Airey,  the  mate,  took  the  command, 
and  determined  to  run  for  St.  Thomas,  whither  the  master 
had,  before  the  disaster,  concluded  to  go  from  St.  Michael. 
The  propriety  of  this  determination  was  questioned  by 
the  claimant,  and  much  of  the  evidence  bears  on  this 
question.  The  brig  arrived  at  Si  Thomas  on  the  6th  of 
February;  a  survey  was  called,  and  pretty  extensive  re- 
pairs were  ordered  by  the  surveyors.  Money  to  make 
these  repairs  was  advanced  by  the  libellant,  and  a  bot- 
tomry bond  taken,  signed  by  Airey.  Other  facts,  necessary 
to  the  determination  of  the  case,  are  stated  in  the  opinion 
of  the  Court 

Curtis,  J.  There  is  a  preliminary  question  in  this  case, 
which  must  be  first  disposed  of.  On  the  return  of  the 
process,  in  the  Court  below,  Leonard  B.  Pratt  appeared 
and  claimed  the  brig  as  sole  owner.  In  that  capacity,  he 
was  admitted  by  the  Court,  contested  the  action  upon 
answer  and  proof,  appealed  from  the  decree,  and  entered 
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his  appeal  in  this  Court.  After  the  appeal  had  been 
claimed,  an  abandonment,  which  he  had  previoasly  made 
of  the  brig  to  the  company  that  had  underwritten  a  policy 
of  insurance  on  her,  was  accepted  by  the  underwriters, 
who  applied  to  the  Court,  by  petition,  on  the  fourth  day 
of  the  term  at  which  the  appeal  was  entered,  setting  forth 
these  facts,  and  praying  for  leave  to  intervene.  The  ques- 
tion is,  whether,  at  this  stage  of  the  cause,  this  can  be 
allowed.  The  thirty-fourth  admiralty  rule  of  the  Supreme 
Court  regulates  the  exercise  of  the  right  of  intervention  by 
third  persons,  in  some  cases,  where  that  right  exists,  "  ac- 
cording to  the  course  of  admiralty  proceedings;"  but  it 
does  not  determine  in  what  cases  third  persons  are  entitled 
thus  to  be  heard.  The  forty-third  rule  does  declare,  as 
well  as  regulate,  the  exercise  of  the  right  of  intervening, 
pro  ifUeresse  suo;  but  it  extends  only  to  an  interest  in  any 
proceeds  in  the  registry,  and  has  no  application  to  a  case 
where  the  third  person  seeks  to  come  in  as  sole  owner  of 
the  res  and  contest  the  suit. 

In  the  absence  of  any  direct  authority,  it  would  seem  to 
be  quite  dear,  that  a  Court  of  Admiralty,  no  more  than  a 
Court  of  Equity,  would  take  notice  of  mere  voluntary 
assignments  of  the  subject  in  dispute,  made  pendente  lite 
by  the  respondent  It  cannot  suifer  its  proceedings  thus 
to  be  incumbered  or  affected.  It  is  clear,  abo,  that  when 
there  is  a  change  of  ownership,  by  operation  of  law,  as  in 
case  of  death,  the  same  objection  does  not  exist,  and  that 
it  would  be  in  conformity  with  its  practice,  to  admit  the 
representative  to  appear.  By  a  rule  of  the  Supreme  Court, 
passed  in  1821,  such  a  case  is  specially  provided  for  in 
that  Court.  It  does  not  extend  to  the  Circuit  or  District 
Courts,  but  is  of  importance,  as  showing  the  propriety  of 
admitting  a  representative  in  an  Appellate  Court.  It  must 
be  observed,  however,  that  it  is  only  as  a  representative, 
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as  haying  become  clothed  with  the  rights  of  the  ori^nal 
claimant  by  succession,  that  the  third  person  is  admitted. 
Now,  the  case  before  me  does  not  belong  to  either  of  these 
classes  of  cases.  It  is  not  an  assignment  by-  operation  of 
law,  nor  is  it  a  mere  voluntary  assignment  pendente  lUe. 
The  policy  was  underwritten,  the  disaster  occurred,  and 
the  right  of  abandonment  existed,  in  point  of  law,  before 
the  suit  was  begun.  The  inchoate  right  of  the  assured  to 
recover,  as  for  a  constructive  total  loss,  could  only  be  per- 
fected by  making  an  abandonment;  and  when  duly  made 
and  accepted,  it  relates  back  to  the  time  of  the  disaster, 
and  clothes  the  underwriter  with  all  rights  which  at  that 
time  belonged  to  the  owner. 

I  do  not  consider  an  abandonment,  made  to  perfect  the 
previously  existing  rights  of  the  insured,  as  resting  on  the 
same  ground  as  a  voluntary  assignment ;  nor  that  the  legal 
operation  of  such  a  transfer  should  be  treated  by  the  ad- 
miralty as  similar  to  a  sale  pendente  lite.  I  can  perceive 
no  particular  inconvenience  in  allowing  the  underwriter, 
who  has  accepted  an  abandonment,  to  intervene  and  be 
admitted  a  party  to  the  suit,  as  having  succeeded  to  the 
rights  of  the  original  claimant,  and  that,  thereupon,  the 
appeal  would  be  heard,  as  in  other  cases. 

But  this  is  a  case  in  which  the  underwriter  claims  to 
have  succeeded  to  all  the  rights  of  the  original  claimant 
in  the  subject  proceeded  against,  and  that  the  latter  is  con-^ 
sequently  completely  divested  of  all  interest,  and  should 
be,  of  all  control  over  the  suit,  as  in  case  of  death  or  bank- 
ruptcy ;  and  if  admitted,  he  must  be  dominus  litis. 

The  thirty-fourth  rule  seems  well  enough  adapted  to 
such  cases.  Unless  this  construction  be  put  upon  it,  I  per- 
ceive no  provision  even  for  the  death  of  a  party,  after  an 
appeal  to  this  Court ;  and  as  this  Court  does  not  possess 
power  to  remit  an  admiralty  cause  to  the  District  Court, 
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and  there  is  no  rule  expressly  providing  for  a  supplemental 
libel  to  be  filed  here,  some  rule  to  prevent  the  abatement 
of  suits  is  needful ;  and  I  shall  hold  this  thirty-fourth  role 
to  be  applicable  to  all  such  cases.  The  order  which  was 
entered  at  a  former  day,  de  bene  esse^  may,  therefore, 
stand. 

Having  disposed  of  this  preliminary  question,  I  proceed 
to  consider  the  merits  of  this  case.  There  are  some  points 
in  the  case  which  are  too  clear  to  require  me  to  pause  upon 
them.  That  the  mate  succeeded  to  the  command,  in  the 
emergency  which  occurred,  there  can  be  no  doubt  The 
presumption  is,  that  he  was  a  person  of  competent  skill 
and  ability  to  discharge  his  duties;  and  if  he  was,  and 
fairly  exercised  his  judgment  and  discretion,  all  interested 
were  bound  by  his  acts.  Upon  these  points,  I  perceive 
nothing  in  the  evidence  which  would  impeach  his  conduct 
There  is  a  difference  of  opinion  among  the  experts ;  but  it 
is  far  firom  satisfying  my  mind,  that  the  respondents  can 
avail  themselves  of  the  determination  of  the  mate  to  carry 
the  vessel  to  St.  Thomas,  as  a  defence  to  this  bond.  I 
deem  it  unnecessary  to  detail  the  evidence  bearing  on  this 
part  of  the  case. 

It  is  equally  clear,  that  the  mate,  as  temporary  master, 
had  the  power,  in  a  fit  case  of  necessity,  to  take  up  a  loan 
on  bottomry ;  and  that  the  lender,  in  such  a  case,  is  not 
held  to  see  to  any  thing  more  than  an  apparent  necessity 
for  the  repairs.  The  authority  of  the  mate,  as  temporary 
master,  is  essential  to  enable  him  to  give  such  a  bond. 
Like  other  agencies,  he  who  seeks  to  acquire  a  right 
through  a  bond  thus  executed,  must  see  to  it  that  the  per- 
son assuming  to  act  as  master,  is  rightfully  master.  But 
if  he  be  master,  it  does  not  impose  any  new  duty  of  dili- 
ger^ce  upon  the  lender,  that  he  became  such  by  reason  of 
a  casualty  in  the  course  of  the  voyage.    When  the  owners 
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appoint  the  mate,  they  are  supposed  to  contemplate  snob 
casualties,  and  to  agree  that  the  mate  shall  exercise  all  the 
needful  powers  of  master,  in  case  they  occur ;  and  third 
persons  may  rightfully  treat  with  him  as  master,  when  he 
has  thus  become  such.  The  KennersUy  Castle^  and  !Z%6  Ru- 
bicon, 3  Hagg.  8,  9;  The  Alexander,  1  Dods.  280. 

The  real  di^cnlty  of  the  case  begins  when  we  have 
advcmced  beyond  these  questions,  and  reached  the  bond 
itself. 

The  amount  actually  lent  by  the  libeUants  was  $3877.25. 
The  bottomry  bond  was  given  in  the  sum  of  $459142. 
Two  sets  of  accounts  and  vouchers  were  made  out,  the 
one  corresponding  with  the  truth  of  the  case,  the  other 
with  the  fictitious  amount  of  the  bottomry  bond,  and  both 
sets  were  sent  to  the  father  of  Captain  Pratt,  accompanied 
by  letters  of  advice  from  the  libellant  and  Airey,  informing 
him  that  the  bond  was  given  for  this  larger  sum,  and  the 
false  account  and  vouchers  sent,  to  enable  the  owner  to 
make  a  claim  therefor  on  the  underwriters  upon  the  vessel 
A  bill  of  exchange  for  the  true  sum  was  drawn  by  Airey, 
at  the  same  time  the  bond  was  given. 

The  frankness  with  which  this  scheme  is  explained  to 
the  father  of  Captain  Pratt,  by  a  mercantile  house  appa- 
rently of  good  standing,  may  induce  the  belief  that  such 
practices  are  not  infrequent ;  but  if  so,  they  are  not  there- 
fore the  less  reprehensible,  nor  is  it  the  less  necessary  that 
they  should  be  looked  at  in  their  true  light,  and  visited 
with  their  just  consequences,  when  they  appear  in  a  court 
of  justice.  This  is  a  fraudulent  bond,  and  the  Court  will 
not  lend  its  aid  to  enforce  it.  Even  if  the  third  person,  on 
whom  it  was  designed  to  impose,  had  sustained  no  confi- 
dential relation  to  either  of  the  parties  to  this  transaction, 
still  the  bond  would  be  void.  The  jus  tertii  is  entitled  to 
protection  from  actual  fraud ;  and  the  protection  is  given. 
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by  refusing  relief  to  either  party  to  the  firaudnlent  arrange- 
ment, not  on  account  of  any  merit  of  his  opponent,  but 
for  the  sake  of  public  morals,  and  of  the  right  of  the  partjr 
sought  to  be  defrauded.  This  doctrine  has  been  applied  in 
numerous  cases,  even  at  the  common  law.  Thus,  a  secret 
promise  to  pay  to  one  creditor  more  than  the  composition 
paid  to  others  for  signing  the  deed,  (Leicester  t.  lio5e,4 
East,  372,  Wells  v.  Oirling^  1  Brod.  &  Bing.  447,)  or  to 
procure  signatures  to  a  petition  ibr  the  discharge  of  an 
insolvent,  {Payne  v.  Eden^  8  Caine  R.  213,  Case  v.  Oer- 
rishj  15  Pick.  49,)  or  to  prevent  fair  competition  at  an 
auction  sale,  or  a  sale  on  execution,  (Doolen  v.  Wardj  6 
Johns.  194,  Q-ardiner  v.  Morse^  25  Maine  R.  140,)  or  a  pro- 
mise to  give  more  for  goods  than  the  price  a  Mend,  who 
had  been  prevailed  on  to  buy  them  for  the  defendant,  had 
paid,  (Jackson  v.  Duchaire,  3  T.  B.  551,  Pidcock  v.  Bishop^ 
3  B.  &  C.  605,)  —  are  all  void  at  law,  though  both  parties 
before  the  court  participated,  and  the  fraud  was  directed 
against  a  third  person. 

But  in  this  case,  the  underwriters  had  a  relation  to  the 
vessel  and  to  Airey  at  the  time  this  bond  was  given.  A 
disaster  had  occurred,  calling  for  repairs.  If  their  amount 
should  prove  to  be  sufficient  to  justify  an  abandonment, 
and  it  should  be  duly  made,  or  made  and  accepted,  it 
would  relate  back,  by  operation  of  law,  to  the  time  of  the 
disaster ;  and  from  that  time,  Airey  would  be  the  agent  of 
the  underwriters.  This  has  actually  happened ;  and  in  the 
posture  in  which  the  case  now  stands  before  the  court, 
Airey,  when  he  gave  this  bond,  acted  for  account  of  whom 
it  might  concern,  and  it  has  turned  out  to  concern  the  un- 
derwriters. 

I  have  no  hesitation  in  pronouncing  the  bond  to  be  void 
for  fraud. 

Nor  can  the  bond  be  suiTered  to  stand  as  security,  even 
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for  ihe  sum  actually  advanced.  I  adopt  the  language  of 
Kent,  J.,  in  Saruis  y.  Codwise^  4  Johns.  R.  598,  as  expressing 
the  trae  rule : — "I  presume  there  is  no  instance  to  be  met 
-with  of  any  reimbursement  or  indemnity  afforded  by  a 
Court  of  Chancery  to  a  particeps  criminis  in  a  case  of  posi- 
tive fraud.  In  Smith  v.  Loader^  Free,  in  Ch.  80,  the  party 
advancing  money  to  an  agent,  under  a  combination  with 
him  to  cheat  the  prindpal,  lost  his  whole  security  from  the 
principal  for  the  money  actually  advanced  to  his  agent. 
It  is  fit  and  proper  this  result  should  take  place,  as  a  con- 
trary course  might  afford  countenance  to  fraud,  by  giving 
it  a  partial  effect."  This  is  the  settied  rule  in  Courts  of 
Chancery.  Bates  v.  Graves^  2  Ves.  Jr.  294 ;  AUomey-  Gene- 
ral V.  Vigor,  8  Ves.  283 ;  Boyd  v.  Dmlop,  1  Johns.  Ch.  482. 
And  it  is  as  fit  and  applicable  in  a  Court  of  Admiralty, 
which  administers  equity  in  maritime  affairs. 

One  other  question  remains.  Can  the  libellant  be  al- 
lowed to  sustain  the  suit,  upon  the  footing  of  a  lien  upon 
the  vessel,  under  the  general  maritime  law  of  Europe  and 
America,  for  the  sum  actually  advanced  by  him  for  repairs 
and  supplies  ? 

The  original  libel  is  in  a  cause  of  bottomry,  and  pro- 
pounds the  bottomry  bond,  and  seeks  to  recover  upon  it 
the  whole  principal  sum,  together  with  the  marine  interest, 
at  the  rate  of  ten  per  cent.,  stipulated  for  in  the  bond. 
The  answer  contested  the  validity  of  the  bond,  as  being 
fraudulent.  By  an  amendment,  allowed  to  be  filed  at  the 
hearing  in  the  District  Court,  an  article  was  introduced, 
propounding  a  claim  for  the  true  amount  advanced,  to- 
gether with  the  maritime  interest ;  and  upon  this  article, 
the  court  below  declared  that  a  lien  existed  in  favor  of  the 
libellant,  by  operation  of  the  general  admiralty  law,  and 
decreed  accordingly.     The  claimant  appealed. 

That  such  a  lien  would  have  attached  upon  this  vessel, 
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by  operation  of  law,  if  no  bottomry  contract  had  been 
made,  is  clear.  But  two  very  grave  qneetions  arise. 
Whether  the  contract  for  a  bottomry  loan,  followed  by 
the  execution  of  the  bottomry  bond,  and  the  institution  of 
a  snit  to  enforce  it,  are  consistent  with  the  existence  of 
that  lien,  by  operation  of  law ;  and  whether  the  bond,  be- 
ing pronounced  to  be  fraudulent,  the  court  will  aid  the 
lender  to  recover  what,  independent  of  the  fraud,  would 
justly  have  belonged  to  him  ? 

In  considering  the  first  of  these  questions,  I  must  take 
it  to  be  true,  that  the  lien  created  by  the  maritime  law  may 
be,  and  is*,  waived  by  the  creditor,  by  any  act  or  contract 
which  is  inconsistent  with  an  intention  to  receive  or  retain 
that  lien.    The  cases  of  The  Nestor^  1  Sumner,  73,  and 
The  GmsaUy  2  Story,  455,  were  discussed  and  decided 
upon  an  admission  of  the  correctness  of  this  position, 
which  is  supported  by  Ramsey  v.  AUegre^  12  Wheat  611, 
and  The  William  Money^  2  Hagg.  136.    The  inquiry  is, 
whether  what  was  actually  done  in  this  case  is  consistent 
with  ani  ntention  to  obtain  or  hold  the  Uen,  which  the  law 
maritime  creates  in  favor  of  the  lender  of  money  to  the 
master,  for  making  necessary  repairs  in  a  foreign  port? 
-    The  original  libel  states  that  the  master,  being  in  want 
of  money,  and  having  no  other  adequate  means  of  pro- 
curing the  same,  borrowed  of  the  Ubellant  the  sum  of 
1^4,591.42,  upon  the  bottomry  and  hypothecation  of  the 
said  brig,  her  tackle  and  apparel,  and  said  sum  was  ac- 
cordingly advanced  and  paid  by  the  libellant,  at  the  rate 
of  ten  per  cent,  premium  for  the  maritime  risk,  and  that 
in  fulfilment  of  the  agreement  of  bottomry,  the  master 
executed  the  bond.    Airey  testified  that  he  made  an  agree- 
ment with  the  libellant,  not  in  writing,  to  furnish  funds  to 
repair  the  brig,  and  to  give  him  a  bottomry  bond  on  the 
vessel,  to  secure  the  payment  of  what  he  might  advance. 
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^  He  was  not  willing  to  fnrnish  the  funds,  unless  I  would 
do  as  we  talked."  So  that,  in  point  of  fact,  the  libellant 
was  unwilling  to  deal  upon  any  other  footing  than  that  of 
a  contract  of  bottomry ;  and  both  parties,  from  the  begin- 
ning, contracted  solely  with  reference  to  such  a  bond. 
Now,  this  is  a  contract  of  a  peculiar  character,  distinguish- 
able, by  very  marked  characteristics,  from  an  ordinary  loan. 
Pothier,  Contrat  a  la  Grosse,  n.  6,  says,  '<  It  differs  from  all 
other  contracts;  it  forms  a  particular  species  by  itself." 
Boulay-Paty,  in  his  notes  to  Emerigon  on  Bottomry,  (vol. 
2,  p.  417,  ch.  1,  §  2,)  uses  the  following  emphatic  language : 
^  It  is  neither  a  sale  nor  a  partnership,  nor  a  loan,  properly 
speaking,  nor  insurance,  nor  a  compound  of  different  con- 
tracts, undique  collatis  membriSj  —  but  it  is  a  contract  hav- 
ing a  specific  name, — un  contrat  nominS^ — and  a  character 
peculiar  to  itself."  And  Emerigon,  in  the  text,  (ch.  1,  §  4,) 
has  an  elaborate  dissertation  on  '*  the  difference  between 
the  contract  of  bottomry,  of  loan,  of  partnership,  and  insur- 
ance ;  and  he  points  out  five  distinct  particulars  in  which 
a  contract  of  this  kind  differs  from  a  loan,  the  most  im- 
portant of  which  are,  the  risk  taken  by  the  lender,  and  the 
premium  paid  for  that  risk.  To  a  certain  extent,  the  same 
view  of  this  contract  is  taken  in  the  case  of  The  AtlaSj  2 
Hagg.  51. 

Indeed,  so  important  is  the  difference  between  the  con- 
tract of  bottomry  and  a  simple  loan,  that  it  lias  generally 
been  deemed  essential  that  it  should  be  contracted  for  at 
the  outset,  and  before  the  advances  were  made,  (as  it  was 
in  this  case,)  to  support  a  bond  when  actually  given.  TTie 
Virgin^  8  Pet.  638;  2%«  Augusta,  1  Dods.  283 ;  The  Hebe^ 
2  Wm.  Rob.  146 ;  TA6  Wavej  4  Eng.  Law  and  Eq.  Rep. 
589. 

This  being  so,  it  seems  to  me  impossible  to  maintain 
that  the  parties  intended  that  a  lien,  by  operation  of  law, 

VOL.  I.  30  • 


350  MAINE. 


The  Brig  Ann  C.  Pratt. 


should  exist,  for  the  security  of  a  simple  loan,  to  make 
repairs,  in  this  case. 

One  method  of  determining  whether  both  the  implied 
lien  and  the  express  hypothecation,  by  way  of  bottomry, 
can  be  intended  to  exijst  together,  is  to  consider  that  the 
first  has  for  its  object  to  secure  the  repayment  of  a  loan  of 
money,  which  is  absolutely  to  be  repaid,  either  upon  de- 
mand, or  at  a  stipulated  time,  and  for  which  the  master 
may  pledge  the  security  of  the  vessel,  the  owners,  and 
himself;  while  a  loan  on  bottomry  does  not  oblige  the 
owner  personally,  is  to  be  repaid  only  on  condition  of  sur- 
viving the  perils,  the  risk  of  which  the  lender  assumes ; 
and  constitutes,  as  the  writers  on  maritime  law  have  so 
emphatically  declared,  an  obligation  of  a  distinct  and  pe- 
culiar kind.  It  is  true,  that  in  both  cases  liens  exist ;  but 
the  one  is  implied  by  law,  the  other  is  created  by  the  act 
of  the  master ;  the  one  is  security  for  a  debt  of  the  owners 
and  the  master,  the  other  is  a  right  to  receive  a  sum  of 
money  out  of  the  thing  at  risk,  in  case  it  should  survive 
the  perils,  the  hazard  of  which  is  assumed  by  the  lender; 
the  one  is  merely  a  collateral  security  for  a  simple  loan ; 
the  other  is  a -transaction  standing  quite  by  itself,  not 
capable  of  being  analyzed  into  a  loan  and  a  mortgage  to 
secure  it,  and  a  contract  of  insurance,  and  another  of  part- 
nership, undiqtie  collatis  membris^  but  simply  a  jcontract  of 
bottomry,  unlike  all  of  them,  and  resembling  nothing,  and 
being  consistent  with  nothing,  but  itself. 

There  is  one  analogy  derived  from  Courts  of  Chancery, 
which  is  entitled  to  some  consideration.  It  is  the  case  of 
a  purchaser,  who  has  taken  a  mortgage  on  the  estate  sold, 
to  secure  the  purchase-money.  It  will  be  seen  at  once 
how  far  short  of  the  case  now  before  me  this  is ;  for  there, 
both  the  equitable  lien  implied  by  law,  and  the  security 
created  by  act  of  parties,  operate  to  secure  one  and  the 
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same  contract  to  pay  the  purchase-money.  Yet  it  has 
been,  and  still  is,  the  subject  of  grave  doubt,  whether  the 
inaplied  lien  can  stand  with  a  mortgage.  Fish  v.  How- 
land,  1  Paige,  Ch.  R.  20 ;  LUtle  v.  Brown,  2  Leigh,  353 ; 
Boos  V.  Ewingy  17  Ohio,  600 ;  Manly  v.  ^ason,  21  Vt  R 
275 ;  Metcalf *s  Yelv.  66,  n.  And  it  is  settled,  that  any 
act  of  the  parties,  showing  an  intention  not  to  rely  on  the 
implied  lien,  prevents  its  operation.  Brown  v.  Gilman,  4 
Wheat.  255.  Having  entered  into  a  contract,  in  its  nature 
and  incidents  wholly  distinct  from  a  simple  loan,  secured 
by  a  lien  implied  by  law,  the  maxim,  expressum  fcunt  ces* 
sore  tacUum,  applies.  In  my  judgment, 'he  who  loans 
money  on  bottomry,  makes  a  contract,  which  is  to  be  fol- 
lowed out  through  all  its  remedies,  as  such ;  and  when  it 
proves  to  be  voidable  for  fraud,  and  is  avoided,  he  cannot 
treat  it  as  a  simple  loan,  secured  by  a  maritime  lien,  and 
thus  charge  it  on  the  property  which  he  failed  to  obtain  a 
right  to,  by  the  only  contract  which  was  made.  In  accord- 
ance with  this,  is  the  eighteenth  Rule  of  Practice  in  th^e 
Admiralty,  prescribed  by  the  Supreme  Court.  ^'In  all 
suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
be  in  rem  only,  against  the  property  hypothecated,  or  the 
proceeds  of  the  property,  in  whosoever  hands  the  same 
may  be  found,  unless  the  master  has,  without  authority, 
given  the  bottomry  bond,  or  by  his  fraud  or  misconduct, 
has  avoided  the  same,  or  has  subtracted  the  property,  &c., 
in  which  latter  cases  the  suit  may  be  in  personam  against 
the  wrongdoer."  I  apprehend  that  this  points  to  the  only 
remedy  which  the  lender  has,  when  the  bond  is  void  for 
the  fraud  of  the  master,  and  the  lender  has  not  participated 
in  that  fraud.  If  he  has  participated,  it  is  at  least  ques- 
tionable, whether  the  court  would  exert  itself  actively,  to 
give  him  a  remedy  for  his  actual  advances,  even  if  a  mari- 
time lien  was  implied  by  law.    If  the  bond  itself,  which 
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created  an  express  lien,  cannot  be  allowed  to  stand  as 
security  for  the  money  advanced,  can  he,  by  changing 
merely  the  form  of  his  remedy,  recover  on  a  lien  implied 
by  law  ? 

I  know  of  no  precedent  for  this ;  and  analogous  cases 
may  be  found,  which  are  inconsistent  with  it  Thus,  if  a 
policy  of  insurance  be  void  for  fraud  of  the  insured,  the 
law  will  not  allow  the  premium  to  be  recovered  back, 
though,  in  the  absence  of  fraud,  it  implies  a  promise  to 
repay  it.  Schwartz  v.  U.  S.  Ins.  Ch.y  3  Wash.  C.  C.  170 ; 
Feise  v.  Parkinson^  4  Taunt.  639;  Tyler  v.  Homcj  and 
Chapman  v.  Fhizer^  Marshall  on  Ins.  661 ;  Waters  v.  Al- 
len^  5  Hill,  421.  In  point  of  principle,  I  am  of  opinion, 
that  the  fraud  is  an  answer  to  the  substance  of  the  claim, 
for  a  restoration  of  the  money  advanced,  and  that  it  is 
not  material  through  what  forms  of  remedy  the  recovery  is 
sought. 

But  it  is  not  necessary  to  go  to  this  extent  in  this  case. 
It  is  enough,  that  the  bond,  being  fraudulent,  cannot  be 
enforced :  and  that,  in  point  of  fact,  no  such  loan,  as  raises 
an  implied  lien,  was  made. 

The  result  is,  that  the  libel  must  be  dismissed,  with 
costs. 


CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


MABSAOHUBBITS  DISTRICT,  MAT  TXBM,  18S8. 


1 


Hon.  BENJAMIN  B.  CI7BTIS,  ABSociate  Jostioe  of  the  8n- 
BXVOBX  \        preme  Conrt. 

Hon.  FELEO  SPBAGUE,  District  Judge. 


RicHABD  Hennessey  et  ai.  vs.  The  Ship  Versailles 
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What  constitntes  a  salrage  serrice. 

What  is  necessary  to  displace  the  ordinaiy  principles  of  adjudication,  touching 

such  serrice. 
The  elements  upon  which  the  amount  of  compensation  depends. 

The  case  is  stated  in  the  opinion  of  the  Conrt 

Curtis,  J.  On  the  night  preceding  the  first  day  of 
March,  the  ship  Versailles,  having  on  board  a  very  valua- 
ble cargo,  and  a  crew  of  eighteen,  officers  and  men,  bound 
to  Boston,  in  approaching  that  port,  struck  on  a  sunken 
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ledge  of  rocks  called  the  CoUamores,  near  the  shore  of 
Cohasset,  was  forced  over  the  reef,  and  brought  to  anchor. 
The  wind  was  then  aboat  north-east;  and  with  both 
anchors  out,  and  the  yards  braced  back  with  the  larboard 
braces,  the  ship  lay  broadside  to  some  rocks,  which  were 
about  fifty  feet  off,  on  her  larboard  beam.  The  pumps 
were  immediately  sounded,  and  two  feet  of  water  found ; 
and  from  midnight  to  seven,  A.  M.,  the  water  gained  on 
the  pumps,  which  were  kept  constantly  going,  from  four 
to  five  inches  an  hour.  At  seven,  A.  M.,  the  master  and 
eight  men,  in  the  long-boat|  landed  on  the  Cohasset  shore, 
taking  with  them  the  wife,  child,  and  a  maid-servant  of 
the  master,  and  the  ship's  chronometer.  The  master's 
wife  was  sent  immediately  to  Boston,  by  railroad,  taking 
a  message  to  the  owners  of  the  ship  in  Boston,  that  the 
vessel  had  been  ashore,  was  leaking,  and  if  they  would 
send  a  steamboat,  it  would  be  all  right 

The  long-boat  and  crew  returned  to  the  ship,  leaving 
the  master  on  shore,  to  procure  assistance ;  and  at  a  sig- 
nal from  him,  came  back,  bringing  the  clothes  of  a  part  of 
the  crew,  and  took  him  off.  Subsequently,  the  clothes  of 
the  residue  of  the  crew,  and  one  man,  who  was  disabled, 
were  brought  ashore,  and  there  left. 

About  eight,  A.  M.,  men  from  the  shore  came  to  the 
assistance  of  the  crew,  and  continued  to  arrive  from  time 
to  time,  so  that,  at  about  nine,  A.  M.,  they  were  twenty- 
eight  in  number.  When  the  first  party  arrived,  the  vessel 
had  from  seven  to  nine  feet  of  water  in  her  hold ;  and 
these  additional  men,  with  the  crew,  were  able  to  keep  the 
water  from  increasing,  but  not  to  reduce  it.  In  this  condi- 
tion, the  shipremained  until  about  two,  P.  M.,  when  the 
steamer  Rescue  came  in  sight,  approached  near  enough 
to  take  a  hawser  on  board,  and  after  failing  in  the  first 
attempt,  in  consequence  of  one  of  the  ship's  chains  get- 
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ting  foul  when  shipped,  the  steamer  took  the  ship  in  tow, 
and  brought  her  to  a  wharf  in  Boston. 

These  facts  are  not  contradicted ;  but  the  principal  ques- 
tion made  at  the  hearing  was,  whether  the  steamer  was 
entitled  to  be  compensated,  as  for  a  salvage  service,  ac- 
cording to  the  principles  which  regulate  that  compensa- 
tion in  a  Court  of  Admiralty. 

The  relief  of  property,  from  an  impending  peril  of  the 
sea,  by  the  voluntary  exertions  of  those*  who  are  under  no 
legal  obligations  to  render  assistance,  and  the  consequent 
ultimate  safety  of  the  property,  constitutes  a  technical  case 
of  salvage;  and  when  its  compensation  is  not  fixed  by 
such  a  contract  as  a  Court  of  Admiralty  will  enforce,  it  is 
to  be  adjusted  according  to  those  liberal  rules  which  have 
been  found  beneficial  to  commerce,  and  have  long  formed 
a  part  of  the  marine  law. 

The  inquiries,  therefore,  are,  whether  a  peril  of  the  sea 
was  impending  over  this  property ;  whether  it  was  relieved 
therefrom  by  the  steamer;  and  whether  such  a  contract 
existed,  as  either  deprives  the  libellants  of  the  character  of 
salvors,  or  fixes  the  measure  of  their  compensation. 

Upon  the  first  of  these  questions,  I  entertain  no  doubt. 

An  examination  of  this  ship,  upon  the  railway,  after  her 
arrival,  showed  that  when  she  was  forced  over  the  reef, 
about  thirty  feet  of  her  keel,  from  the  stem,  aft,  was  en- 
tirely destroyed ;  two  floor  timbers,  four  or  five  naval  tim- 
bers, and  about  twenty  futtock  timbers,  were  broken ;  her 
plank  upon  those  timbers  was  stove  in,  and  the  ceiling 
started  inboard.  *  She  had  from  seven  to  nine  feet  of  water 
in. her  hold ;  and  upwards  of  forty  men,  including  her  crew 
and  the  men  from  the  shore,  had  then  been  able  only  to 
keep  the  leak  in  check,  without  reducing  the  water  in  her 
hold.  She  was  at  anchor  within  fifty  feet  of  a  ledge  of 
rocks,  upon  her  larboard  beam,  from  which  she  was  kept 
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by  ber  sails,  in  the  then  state  of  the  wind,  which  would 
not  serve  for  that  purpose  if  it  should  haul  to  the  east> 
ward,  an  event  certainly  not  improbable  in  the  month  of 
March,  on  that  shore.  Besides  the  ledge  of  rocks  on  which 
she  liad  struck,  there  were  others  in  the  immediate  neigh- 
borhood. Without  coming  to  any  conclusion  here,  as  to 
ber  precise  degree  of  peril,  where  she  lay,  or  the  chance  of 
her  escape  unassisted,  both  which  must  be  considered  here- 
after, it  is  enough  to  say,  that  a  peril  of  the  sea,  in  the 
sense  of  the  marine  law,  was  impending  over  her ;  that 
she  was  in  a  condition  to  need  assistance,  and  capable  of 
having  a  salvage  service  rendered  to  her.  In  estimating 
the  amount  of  compensation  to  be  allowed,  the  degree  of 
peril  from  which  the  property  has  been  delivered,  is  most 
material.  To  determine  the  nature  of  the  service,  so  far 
as  it  depends  upon  this  element  of  sea  peril,  it  is  only  neces- 
sary to  find  that  some  extraordinary  peril,  something 
beyond  the  ordinary  action  of  winds  or  wavesj  some  unu- 
sually hazardous  condition  of  the  vessel,  existed.  And  in 
this  case,  this  element  is  too  marked,  to  admit  of  the  least 
doubt. 

Nor  is  any  question  made,  that  in  point  of  fact,  the  ship 
was  withdrawn  from  her  dangerous  predicament,  and  re- 
stored to  ultimate  safety,  by  the  assistance  of  the  steamer. 
But  it  is  insisted,  that  the  service  of  the  steamer  was  ren- 
dered upon  a  contract,  which  deprives  the  libellants  of  the 
character  of  salvors,  and  reduces  their  claim  to  a  quanium 
meruit  for  work  and  labor ;  that  what  was  done  was  merely 
a  towage  service,  and  not  a  salvage  service. 

I  do  not  think  there  is  such  a  thing  as  a  towage  service, 
known  as  such  to  the  marine  law,  as  contradistinguished 
from  a  salvage  service. 

Towage,  like  pumping  or  steering,  making  sail,  or  any 
other  ship-work,  may  occur  in  the  ordinary  course  of  navi- 
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gation,  or  may  be  a  means  of  salvage.  And  whether  it  is 
to  be  paid  for  according  to  a  quantum  meruUj  or  at  an 
agreed  price,  or  by  way  of  wages,  or  by  a  salvage  compen- 
sation, must  depend  upon  the  circumstances  under  which 
it  is  performed. 

In  this  case,  the  Versailles  being  in  distress,  and  in  a 
condition  to  have  a  salvage  service  rendered  to  her,  and 
having  been  relieved  by  towage,  that  towage  was,  in  its 
nature  and  circumstances,  a  salvage  service,  unless  it  ap- 
pears that  there  was  some  relation  existing,  by  contract, 
between  the  managers  of  the  steamer  and  the  ship,  incon 
sistent  with  their  sustaining  the  character  of  salvors. 

It  is  incumbent  on  those  who  assert  that  such  a  relation 
existed,  and  who  call  on  the  Court  to  apply,  to  what  is 
primd  fade  a  case  of  salvage,  some  other  than  the  ordi- 
nary principles  of  adjudication  which  govern  such  cases, 
to  plead  the  contraqt,  and  exhibit  satisfactory  proof  in  sup- 
port of  it. 

So  that  what  I  have  to  determine  is,  whether  a  contract 
is  pleaded  and  proved,  which  establishes  such  a  relation 
between  the  asserted  salvors  and  the  ship,  as  deprives 
them  of  the  character  of  salvors,  by  showing  that  the  ser- 
vice was  rendered  in  some  other  capacity ;  or  if  rendered 
'in  the  capacity  of  salvors,  that  the  agreement  displaces 
the  ordinary  principles  of  adjudication,  and  introduces  a 
measure  of  compensation  derived  from  compact. 

I  must  first  look  to  the  pleadings;  and  I  do  not  find  it 
asserted  in  the  answer  of  either  the  claimants  of  the  ship 
or  the  cargo,  that  such  a  contract  existed. 

The  only  allegation  bearing  on  these  questions,  in  the 
answer  of  the  claimants  of  the  ship,  are  in  the  eighth 
article  of  their  answer,  which  is  as  follows :  "  These  re- 
spondents allege  and  propound,  that  the  services  rendered 
by  said  steamboat  were  not,  as  in  the  eighth  article  of  the 
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said  libel  is  alleged  and  pleaded,  salvage  services,  but  were 
mere  towing  services."  The  eighth  article  of  the  libel,  to 
which  this  is  an  answer,  is  merely  the  assertion  of  the  title 
of  the  libellants  to  a  salvage  compensation,  by  reason  of 
the  nature  of  their  services  described  in  their  previous 
articles ;  it  is  no  more  than  a  statement  of  a  legal  result 
or  inference,  from  the  facts  previously  pleaded;  and  the 
answer  to  that  article  can  scarcely  be  carried  further  than 
a  traverse  of  it,  founded,  as  the  article  itself  was,  on  a 
previous  statement  of  facts  concerning  the  nature  of  the 
services.  Certainly  it  cannot  be  treated  as  pleading  a 
contract,  sufficient  to  deprive  the  libellants  of  the  charac- 
ter of  salvors,  or  to  require  the  Court  to  conform  to  an 
agreed  measure  of  compensation  different  from  that  award* 
ed  by  the  law.  To  produce  either  of  these  effects,  the 
particular  contract  should  have  been  pleaded,  to  the  end 
that  the  Court  might  see  whether  the  circumstances  under 
which  it  was  made,  its  consideration,  and  the  services  ao 
tually  performed,  compared  with  those  stipulated  for,  were 
such  as  would  induce  the  Court  to  decree  its  execution. 
And,  especially,  if  it  was  relied  on  as  a  bar  to  a  salvage 
compensation,  it  should  have  been  pleaded,  distinctly,  as 
such  a  bar. 

I  should  have  regretted,  however,  to  have  had  the  case 
turn  upon  this  state  of  the  pleadings ;  and  on  examining 
the  evidence,  I  do  not  find  such  proofs  as  would  have  sup- 
ported the  necessary  allegations,  in  bar  of  a  libel  in  a  cause 
of  salvage. 

The  evidence  relied  on  by  the  claimants  comes  from  the 
deposition  of  Mr.  Caleb  Curtis,  the  President  of  the  Nep- 
tune Insurance  Company,  who,  I  infer,  interposed  in  this 
matter,  upon  the  reception  in  Boston  of  the  news  of  the 
condition  of  the  Versailles,  in  consequence  of  that  com- 
pany having  an  interest  as  insurers  of  the  cargo  to  a  small 
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amount.  It  appears  that  about  the  same  time  the  condi- 
tion of  the  Versailles  became  known  in  Boston,  it  was 
also  ascertained  that  two  other  vessels,  bound  to  that  port, 
were  on  shore  a  little  to  the  eastward  of  the  place  where 
the  VersaiUes  was  at  anchor;  and  Mr.  Curtis  proves  that 
Captain  Hennessey,  the  master  of  the  steamer  Rescue,  was 
sent  for  to  come  to  the  reading-room  in  State  street,  and 
was  there  told  what  was  known  of  the  condition  of  each 
of  these  vessels.  Soon  afterwards,  Mr.  Curtis  and  Cap^ 
tain  Hennessey  again  met  at  the  ofBce  of  the  Neptune 
Insurance  Company,  when  Mr.  Curtis  told  the  Captain 
they  had  not  such  news  as  to  give  any  specific  directions, 
bat  to  go  down,  and  if  there  was  time  before  high-water, 
he  might  go  to  the  assistance  of  the  ships  on  shore,  if  the 
Versailles  was  not  leaking  too  badly ;  but,  at  all  events,  to 
take  the  Versailles  in  tow,  and  bring  her  up  before  night. 
The  Rescue  was  then  lying  at  her  wharf  in  East  Boston, 
and  soon  after  started,  went  directly  to  the  Versailles,  and 
took  her  in  tow,  as  has  been  stated.. 

It  is  manifest  that  here  was  no  express  contract,  in- 
consistent with  a  technical  salvage  service.  The  steamer 
went  on  this  expedition  at  the  suggestion,  and,  though 
not  stated,  it  is  fairly  to  be  inferred,  upon  the  request  of 
the  witness.  In  some  sens^,  this  may  be  said  to  amount 
to  an  employment  of  the  steamer;  but  so  does  any  request 
for  assistance.  When  the  master  of  a  vessel  sets  a  signal 
of  distress,  it  amounts  to  a  request  for  assistance;  and 
whea  it  is  tendered  and  accepted,  there  is  an  employment. 
But  the  question  always  remains,  what  service  is  rendered, 
and  bow  is  it  to  be  compensated ;  and  in  the  absence  of  a 
binding  contract,  the  marine  law  settles  that  question,  ac^ 
cording  to  the  nature  of  the  service. 

It  is  argued,  however,  that  in  this  case,  though  there 
was  no  express  contract  to  that  effect,  the  Court  ought  to 
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infer  there  was  a  contract  to  pay  a  qtMtUum  meruit  for 
work  and  labor  at  all  events,  though  the  Versailles  had 
been  totally  lost.  If  there  was  such  a  contract,  fairly 
made,  I  do  not  think  salvage  could  be  claimed.  But  I  do 
not  find  the  grounds  necessary  for  such  an  implication. 
In  the  absence  of  an  express  contract,  the  law  implies  that 
services  are  to  be  paid  for,  as  such  services  are  usually 
paid  for.  In  the  case  of  work  and  labor  on  land,  only  the 
fact  of  its  performance,  at  the  request  of  the  defendant,  is 
necessary  to  be  shown,  because  such  service  is  usually, 
reasonably  paid  for  at  all  events.  In  the  case  of  mariner's 
wages,  the  performance  of  some  voyage,  in  which  freight 
might  have  been  earned,  must  appear,  in  addition  to  those 
other  facts,  because  upon  this  event  depends  the  title  to 
wages ;  and  so  in  the  case  of  salvage,  upon  the  ultimate 
safety  of  some  of  the  property,  as  well  as  upon  the  other  facts 
of  service  and  request,  depends  the  title  to  salvage ;  and  con- 
sequently, the  law  will  not  imply  that  work  and  labor  in 
salvage  is  to  be  paid  for,  except  upon  that  contingency. 

Now,  it  does  not  appear,  either  that  such  services  gene- 
rally, or  when  performed  by  this  particular  steamer,  were 
usually  paid  for,  at  all  events,  by  a  qiuifUum  meruit.  As  to 
the  general  practice,  there  is  no  evidence  that  the  law  is 
otherwise.  And  as  to  this  particular  steamer,  though  it 
appears  her  occupation  is  to  tow  vessels,  it  is  not  shown 
that  it  is  part  of  her  occupation  to  go  to  the  relief  of  ves- 
sels situated  as  the  Versailles  was;  and  if  I  could  infer 
this  from  the  evidence,  there  is  absolutely  no  evidence  that 
her  owners,  officers,  and  crew,  were  usually  or  ever  paid 
for  such  services  at  all  events,  and  by  a  reasonable  sum, 
for  mere  work  and  labor. 

The  case,  therefore,  stands  upon  a  request  to  the  master 
of  the  steamer  to  go  to  the  assistance  of  the  ship,  a  com* 
pliance  with  that  request,  and  the  performance  of  a  service. 


MAY  TERM,  1853.  361 

Hennessey  et  aL  v.  The  Ship  Yenailles  «nd  Caxgo. 

in  its  nature  and  incidents,  salvage ;  and  such  a  service 
must  be  rewarded  under  the  conditions,  Aid  according  to 
the  measure  of  the  marine  law. 

It  has  been  suggested,  that  it  is  of  great  practical  im- 
portance to  the  commerce  of  'the  port,  that  the  Court 
should  not  come  to  a  conclusion  which  would  prevent 
those  interested  in  vessels  of  distress  from  sending  steam- 
tugs  to  their  assistance,  without  subjecting  themselves  to 
the  payment  of  salvage.  I  do  not  conceive  that  the  prin- 
ciples  above  laid  down  have  any  such  tendency.  It  is 
competent  for  those  parties  to  make  any  fair  and  reason- 
able contracts  on  these  subjects,  and  this  Court  will  enforce 
them.  But  they  must  take  care  actually  to  make  con- 
izacts,  and  not  leave  them  to  be  inferred  from  facts,  which 
in  point  of  law,  will  not  justify  such  inferences. 

The  remaining  inquiry  is,  what  compensation  ought  to 
be  paid  to  the  steamer.  The  principles  upon  which  it  is 
to  be  assessed  are  well  settled,  though  their  satisfactory 
application  is  often  difficult 

The  value  of  the  property  saved,  the  degree  of  peril 
from  which  it  was  delivered,  the  risk  of  the  property,  and 
especially  of  the  persons  of  the  salvors ;  the  severity  and 
duration  of  their  labor,  the  promptness  of  their  interposi- 
tion, and  the  skill  exhibited  by  them,  are  all  to  be  consi- 
dered. 

In  this  case,  the  value  of  the  property  saved  was  large, 
about  one  hundred  and  twenty  thousand  dollars.  The 
remuneration  is  of  course  to  be  greater  on  this  account, 
not  only  because  a  greater  benefit  was  received,  but  also 
because  it  enables  the  Court  to  confer  such  a  reward  as  to 
operate  as  an  encouragement  to  salvors,  without  casting  a 
heavy  burden  upon  an  amount  of  property  too  small  to 
be  adequate  to  bear  it. 

In  my  opinion,  the  degree  of  peril,  from  which  the  ship 

VOL.  I.  31 


362  MASSACHUSETTS. 


Hennessej  eC  oZ.  v.  The  Ship  VenuUes  and  CtaegQ. 


and  cargo  were  delivered,  was  very  (Sonsiderable.  Without 
undertiJdng  to  tey,  that,  with  assistance  from  the  shore, 
the  ship  conld  not  have  been  worked  by  her  sails  clear  of 
the  rocks,  and  brought  into  the  harbor,  it  is  dear  that  the 
attempt  would  have  been  attended  with  much  risk,  even 
with  the  wind  and  the  bearings  of  the  rocks  as  the  wit- 
nesses for  the  claimants  give  them.  Nothing  can  show 
this  more  cleariy,  than  the  fact,  that  the  master  did  not 
make  the  attempt,  but  continued  to  lie  at  anchor  there 
five  hours  after  the  men  from  the  shore  came  on  board, 
although  he  must  have  known,  that  at  that  season  of  the 
year,  the  wind  was  liable  to  change  at  any  moment,  so  as 
to  render  his  unaided  escape  impossible.  In  point  of  fact, 
the  wind  did  so  change ;  the  witnesses  do  not  agree  on 
the  precise  point  of  time  when ;  but  whether  it  was  just 
before  or  just  after  the  ship  was  taken  in  tow,  does  not 
seem  to  me  very  material,  unless  it  appears,  that  the  master 
would  have  made  the  attempt  to  get  out  before  the  wind 
changed,  if  the  steamer  had  not  arrived ;  and  he  does  not 
so  testify,  nor  had  he  then  begun  to  make  his  preparations 
for  the  difficult  evolution  he  describes,  by  which  he  says 
he  should  have  tried  to  get  under  way,  headed  to  the  east- 
ward, without  coming  in  contact  with  the  rocks  on  the 
larboard  beam. 

On  the  other  hand,  I  am  not  satisfied,  by  the  evidence, 
that  the  peril  to  the  steamer  was  materially  greater  than 
what  is  ordinarily  incurred  in  navigating,  for  a  short  dis- 
tance, in  the  neighborhood  of  ledges  of  rocks,  in  a  narrow 
channel.  If  any  accident  should  occur  to  the  machinery, 
the  danger  would,  no  doubt,  be  great.  But  this  steamer 
is  said  to  have  been  built  and  employed  as  a  tow-boat, 
and,  it  is  reasonable  to  infer,  had  strength  suitable  to  that 
business.  There  does  not  appear  to  have  been  any  such 
unusual  strain  put  upon  her,  as  ordinarily  would,  or  in  fact 
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did,  injure  her  machinery.  It  is  not  proved  that  she  was 
worked  nnder  an  unusual  head  of  steam.  There  was  not, 
therefore,  such  a  reasonable  probability  of  injury  to  the 
machinery,  as  ought  to  form  any  considerable  element  in 
the  computation  of  the  reward. 

The  labor  of  the  men  was  no  more  than  ordinary ;  and 
the  length  of  time  employed  was  about  half  a  day.  The 
sea  was  certainly  not  smooth ;  but  it  was  not  so  bad  as 
to  cause  the  ship  and  steamer  to  labor  much,  and  thereby 
much  increase  the  difficulty  of  towing.  After  getting  out 
£rom  among  the  rocks,  the  ship  used  her  sails ;  and  though 
the  water  in  her  must  have  rendered  her  somewhat  crank, 
it  does  not  appear  that,  viewed  simply  as  a  towage  service, 
it  was  one  of  great  effort. 

The  fact  that  the  vessel  employed  was  a  steamer,  is 
undoubtedly  to  be  taken  into  consideration;  for  sound 
policy  requires,  that  they  who  are  able  to  render  the  most 
efficient  aid,  by  means  of  expensive  boats,  should  be  en- 
couraged to  do  so.  Speaking  in  general  terms,  it  may  be 
8€Lid,  that  an  important  benefit  was  conferred  upon  the 
claimants,  by  saving  a  large  amount  of  their  property, 
exposed  to  very  considerable  peril,  through  the  prompt 
assistance  of  this  steamer;  rendered,  however,  with  but 
small  risk  or  labor,  or  loss  of  time.  In  such  cases,  the 
allowance  of  a  specific  proportion  of  the  property  saved 
has  not  been,  of  late  years,  much  practiced  in  England, 
or,  so  far  as  cases  are  reported,  in  this  country.  A  more 
exact  appreciation  of  the  merits  of  salvage  services,  and  a 
nic^r  ^aduation  of  their  rewards,  have  been  attempted. 
This  opens  a  large  and  difficult  field  of  judgment  and  dis- 
cretion, in  which  great  caution  is  necessary ;  for  it  must  not 
be  forgotten,  either  that  the  security  of  life  and  property 
in  navigation,  and  the  general  interests  of  commerce,  re- 
quire rewards  for  salvage  beyond  the  usual  rates  of  com- 
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pensation  for  the  exact  work  done,  or  that  individuals  must 
not  be  oppressively  burdened  for  thiis  public  benefit. 

After  considering  all  the  circumstances,  I  am  of  opinion 
that  the  sum  of  three  thousand  six  hundred  dollars  is  the 
proper  sum  to  be  allowed.  If  the  claimants  do  not  agree 
upon  the  apportionment  of  this  sum  upon  the  several 
interests  at  risk,  I  shall  refer  it  to  an  assessor,  to  report 
thereon. 

The  libellants  may  agree  on  the  distribution  of  the 
salvage  compensation ;  but  I  shall  require  the  agreement 
to  be  reported  to,  and  sanctioned  by  the  Court,  for  the 
protection  of  the  crew. 


United  States  vs.  Mark  W.  Foye. 


Evidence  that  the  prisoner  uttered  as  genoine,  what  purported  on  its  &C8  to  be 
a  bank-note,  is  competent  proof  that  it  was  a  bank-note,  thoagh  it  is  not 
otherwise  shown  snch  a  bank  existed. 

A  letter,  containing  money,  deposited  in  the  mail,  for  the  pnzpose  of  asoertain- 
ing  whether  its  contents  were  stolen  on  a  particular  ronte,  and  actually  sent 
on  a  post  route,  is  a  letter  intended  to  be  sent  by  post  within  the  meaning 
of  the  Post-Office  Act.    (4  Stat,  at  Large,  102.) 

The  description  of  the  termini,  between  which  the  letter  was  intended  to  be 
sent  by  post,  cannot  be  rejected  as  surplusage,  but  must  be  proved  as  laid. 

It  is  necessary,  in  an  indictment  for  larceny  from  a  letter,  under  the  2l8t  sec- 
tion of  the  act,  to  lay  the  property  stolen  on  some  person  odier  than  the 
prisoner. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.     The  prisoner,  being  a  mail  carrier,  was  in- 
dicted for  stealing  a  bank-note  from  a  letter  deposited  in 
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the  mail  of  the  United  States,  and  intended  to  be  con- 
veyed by  post 

Having  been  foand  gailty  by  the  jury,  be  has  moved  for 
a  new  trial,  and  in  arrest  of  judgment. 

The  first  cause  assigned  for  a  new  trial,  is,  that  the  de« 
fendant,  not  having  been  sworn,  was  not  liable  to  be  con- 
victed as  a  mail  carrier,  under  the  21st  section  of  the  act 
of  March  3, 1825,  (4  Stat  at  Large,  102.) 

This  cause  is  not  sufficient  The  third  section  of  the 
act  expressly  subjects  persons  employed  in  the  conveyance 
of  the  mails  to  all  pains,  penalties,  and  forfeitures,  for  vio- 
lating the  injunctions  of  this  act,  though  not  sworn.  The 
21st  section,  by  inflicting  a  penalty  on  the  act  chcurged  in 
the  indictment,  must  be  considered  as  enjoining  mail  car- 
riers not  to  commit  that  act;  and  consequently,  if  they 
do  it,  they  are  subject  to  the  penalty  provided  in  the  21st 
section. 

The  second  ground  of  the  motion  is,  that  the  jury  were 
erroneously  instructed  concerning  certain  evidence.  The 
indictment  charges  that  the  letter  contained  <<a  certain 
bank-note,  of  the  denomination  of  five  dollars,  purporting 
to  be  issued  by  the  Casco  Bank  of  Portland,  in  the  State 
of  Maine;  the  said  bank-note  being  an  article  and  evi- 
dence of  value,  viz. :  of  the  value  of  five  dollars."  Evidence 
was  offered  by  the  government,  tending  to  prove  that  the 
person  who  inclosed  the  note  in  the  letter,  received  the  bill 
as  of  the  value  of  five  dollars ;  that  the  defendant,  after 
taking  it  firom  the  letter,  paid  it  to  a  creditor,  in  discharge 
of  a  debt  of  five  dollars ;  and  a  broker,  who  was  much  ac- 
customed to  receive  bills  purporting  to  be  issued  by  the 
Casco  Bank,  having  examined  this  bill,  testified  that  it 
was  like  the  bills  he  was  accustomed  to  receive  and  pay. 
The  jury  were  instructed  that,  if  they  believed  this  evi- 
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dence,  it  was  competent  for  them  to  find  this  note  was  a 
bank-note  of  the  value  of  five  dollars. 

In  this  instruction,  we  think  there  was  no  enor.  The 
act  of  the  defendant,  in  passing  this  note  in  payment  of  a 
debt  of  five  dollars,  was  equivalent  to  an  affirmance  by 
him,  that  it  was  what  it  purported  to  be.  It  is  a  familiar 
rule,  that  the  indorser  of  negotiable  paper  is  estopped  to 
deny  the  genuineness  of  all  signatures  which  precede  his 
own.  And  though  this  rule  is  not  applicable  to  paper 
passing  by  delivery  only,  and  the  defendant  was  not  es- 
topped, as  against  the  United  States,  from  showing  this 
was  not  a  bank-note,  yet  we  have  no  doubt  his  uttering  it 
as  genuine  was  evidence  to  go  to  the  jury  to  prove  it  to  be 
a  bank-note,  and  of  the  value  of  five  dollars ;  and  if  so, 
it  would  warrant,  in  point  of  law,  in  the  absence  of  aU 
other  evidence,  a  finding  to  that  effect 

The  next  cause  assigned  is,  that  the  particular  letter 
proved  did  not  support  the  allegation  i|i  the  indictment, 
which  charges  that  one  J.  Pike  Stickney  deposited  in  the 
post-office  at  Greorgetown  a  letter,  addressed  to  John 
Blake,  Ipswich,  <^  which  was  intended  to  be  conveyed  by 
post,  and  was  then  and  there  mailed,  to  be  conveyed  in 
the  mail  of  the  United  States,  to  the  town  of  Ipswich 
aforessdd." 

The  evidence  showed  that  Stickney  was  the  postmaster 
at  Georgetown ;  that  in  consequence  of  the  loss  of  money 
from  the  mail  on  that  route,  he  agreed  with  the  postmas- 
ter at  Newburyport  to  deposit  in  the  mail  a  letter,  contain- 
ing money,  addressed  to  John  Blake,  Ipswich ;  if  the  letter 
should  arrive  safely  at  Newburyport,  it  was  not  to  be  sent 
on  to  Ipswich,  but  was  to  be  returned  to  Stickney.  In 
pursuance  of  this  arrangement,  this  letter  and  money  were 
sent,  arrived  safely  at  Newburyport,  and  were  returned  to 
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Stickney,  who,  the  next  day,  remailed  the  same  letter,  and 
the  bag  containing  it  was  committed  to  the  prisoner,  who 
was  the  mail  carrier  between  Georgetown  and  Newbury- 
port  The  letter  was  mailed  precisely  like  other  letters ; 
that  is  to  say,  a  bill  was  made  out,  containing  the  usual 
entries ;  this  bill  and  the  letter  were  inclosed  in  a  wrapper, 
and  the  packet  addressed  to  Ipswich,  and  deposited  in  the 
mail-bag,  with  other  packets. 

The  first  objection  is,  that  this  was  not  ar  letter  intended 
to  be  conveyed  by  post,  within  the  meaning  of  the  act, 
and  of  the  indictment.  And  the  prisoner's  counsel  relies 
chiefly  on  the  decision  of  the  judges  on  a  question  re- 
served, in  the  case  of  The  Queen  v.  Rathbone^  1  C.  &  M. 
220. 

But  we  consider  that  case  distinguishable  firom  this. 
By  1  Vic  ch.  36,  §  47,  it  is  enacted,  that  "  post  letter  shall 
mean  any  letter  or  packet,  transmitted  by  the  post,  under 
the  authority  of  the  Postmaster-General.*'  The  prisoner 
was  indicted  for  stealing  a  post-letter.  It  appeared  that 
an  inspector  placed  the  letter  which  was  stolen,  among 
some  other  letters,  which  the  prisoner,  who  was  employed 
in  the  post-office,  was  to  sort,  and  inclosed  in  it  a  sove- 
reign, to  try  the  prisoner's  honesty,  which  was  suspected. 
This  letter  the  prisoner  stole ;  and  it  was  held  not  to  be  a 
post  letter,  within  the  meaning  of  the  act ;  for  though,  in 
fact,  the  letter  was  in  the  post-office,  it  had  not  come  there 
in  the  course  of  business,  and  so  was  not  transmitted  by 
post,  under  the  authority  of  the  Postmaster-General. 

In  the  case  at  bar,  the  only  material  difference  betweeh 
the  letter  stolen,  and  any  others  in  the  same  bag,  was,  that 
it  was  not  intended  to  be  sent  to  its  address.  But  it  was 
intended  to  be  conveyed  by  post  from  Georgetown  to 
Newburyport,  and  was  regularly  mailed  for  that  purpose. 
We  do  not  think  the  purpose  of  the  writer,  not  to  have  the 
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letter  go  to  its  apparent  destination,  affects  its  charactefi 
or  prevents  it  from  being  a  letter  intended  to  be  trans- 
mitted by  post,  or  takes  it  out  of  the  protection  of  the 
statute. 

But  a  far  more  difficult  question  arises  under  the  other 
part  of  the  objection.  The  indictment  alleges,  not  only 
that  this  letter  was  intended  to  be  conveyed  by  post,  but 
describes  where  it  was  to  be  conveyed ;  it  fixes  the  termini 
as  Georgetown  and  Ipswich.  The  allegation  is,  in  sub- 
stance, that  the  letter  was  intended  to  be  conveyed  by 
post  from  Georgetown  to  Ipswich.  The  question  is, 
whether  the  words,  from  Georgetown  to  Ipswich,  can  be 
treated  as  surplusage.  It  was  necessary  to  allege,  that 
the  letter  was  intended  to  be  conveyed  by  post  The 
words,  from  Georgetown  to  Ipswich,  are  descriptive  of 
this  intent  They  describe,  more  particularly,  that  intent 
which  it  was  necessary  to  allege.  In  Vhited  Stales  v. 
Howard^  3  Sumner,  15,  Mr.  Justice  Story  lays  down  the 
following  rule,  which  we  consider  to  be  correct :  ^  No  alle- 
gation, whether  it  be  necessary  or  unnecessary,  whether 
it  be  more  or  less  particular,  which  is  descriptive  of  the 
identity  of  that  which  is  legally  essential  to  the  charge  in 
the  indictment,  can  ever  be  rejected  as  surplusage."  Ap- 
ply that  rule  to  this  case.  It  is  legally  essential  to  the 
charge  to  allege  some  intent  to  have  the  letter  conveyed 
somewhere  by  post  Suppose  the  indictment  had  alleged 
an  intent  to  have  it  conveyed  between  two  places  where 
no  post-office  existed,  and  over  a  route  where  no  post-road 
was  established  by  law.  Inasmuch  as  the  Court  must 
take  notice  of  the  laws  establishing  post-offices  and  post- 
roads,  the  indictment  would  then  have  been  bad;  be- 
cause this  necessary  allegation  would,  on  its  face,  have 
been  false.  Words,  therefore,  which  describe  the  termini 
and  the  route,  and  thus  show  what  in  particular  was  in- 
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tended,  do  identify  the  intent,  and  show  it  be  such  an 
intent  as  was  capable,  in  point  of  law,  of  existing. 

And  we  are  obliged  to  conclude  that  they  cannot  be 
treated  as  surplusage,  and  must  be  proved,  substantially, 
as  laid.  We  are  of  opinion,  therefore,  that  there  was  a 
variance  between  the  indictment  and  the  proof;  and  that, 
for  this  cause,  a  new  trial  should  be  granted. 


United  States  vs,  Benjamin  Rendell. 

Under  the  30th  section  of  the  Collection  Act  of  1799,  (4  Stat  at  Large,  649,) 
if  the  master  make  report  of  arrival,  he  is  not  liable  to  the  penally,  though 
he  do  not  repair  to  the  office  of  the  principal  officer  of  Customs  for  that 
purpose. 

This  was  a  writ  of  error  to  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  bringing 
np  the  record  of  an  information  filed  by  the  District- At- 
torney against  Readell,  as  master  of  the  American  brig 
Nithroy,  for  not  making  report,  within  twenty-four  hours, 
of  the  arrival  of  the  brig  at  the  harbor  of  Holmes's  Hole, 
in  the  District  of  Massachusetts,  from  a  foreign  voyage, 
pursuant  to  the  Act  of  March  2, 1799.  At  the  trial  of  the 
Information  in  the  District  Court,  there  was  a  verdict  of 
not  guilty ;  and  the  following  bill  of  exceptions  was  taken 
by  the  District- Attorney. 

<<  At  the  trial  of  this  cause  before  the  jury,  the  United 
States,  by  George  Lunt,  their  attorney,  claimed  that  the 
defendant  was  liable  to  forfeit  and  pay  the  sum  of  one 
thousand  dollars,  penalty,  for  neglecting  and  omitting  to 
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comply  with  the  provisions  of  the  thirtieth  section  of  the 
statute  of  the  United  States^  approved  March  2d,  1799, 
entitled,  <  An  Act  to  regulate  the  collection  of  duties  on 
imports  and  tonnage ; '  which  section  provides,  ^  that, 
within  twenty-four  hours  after  the  arrival  of  any  ship  or 
vessel  from  any  foreign  port  or  place,  at  any  port  of  the 
United  States  established  by  law,  at  which  an  officer  of 
the  customs  resides,  or  within  any  harbor,  inliet,  or  creek 
thereof,  if  the  hours  of  business  at  the  office  of  the  chief 
officer  of  customs  at  such  port  will  permit,  or  as  soon 
thereafter  as  the  said  hours  will  permit,  the  master,  or 
other  person  having  the  charge  or  command  of  such  ship 
or  vessel,  shall  repair  to  the  said  office,  and  shall  make 
report  to  the  chief  officer  of  the  arrival  of  the  said  ship  or 
vessel.' 

"  The  defendant  was  master  of  a  certain  vessel  called 
the  brig  *  Nithroy,'  which  arrived  from  a  foreign  voyage 
into  the  harbor  of  Holmes's  Hole,  in  the  Collection  Dis- 
trict  of  Edgartown,  at  or  about  9  o'clock,  P.  M.,  on  the 
14th  day  of  February,  in  the  year  1851.  Prom  this  harbor 
she  departed  towards  her  port  of  final  destination  in  the 
evening  of  the  17th  day  of  the  same  lAonth.  At  this  har- 
bor of  Holmes's  Hole,  there  resided  one  Henry  P.  Worth, 
who  was,  and  had  been  for  a  long  time,  the  Deputy  of  the 
Collector  of  Edgartown,  and  an  Inspector  of  the  Customs, 
by  him  appointed.  He  was  the  only  officer  of  the  Cus- 
toms  there  resident,  and  had  no  clerk,  and  acted  himself 
also  as  boarding-officer,  under  the  provisions  of  the  25th 
section  of  the  same  act.  He  had  an  office  in  one  of  the 
chambers  of  his  dwelling-house,  but  no  person  was  there 
to  act  for  him  when  absent.  Over  the  principal  door  of 
his  house  was  the  sign,  <  Custom-House ; '  and  there  vtras 
evidence  offered  by  the  government,  tending  to  prove  that 
upon  the  outside  of  the  door  of  the  office  within,  was 
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posted  a  written  notice  of  business  horns,  iiz :  ^  Oflioe- 
bours  from  9  A.  M.  to  12  AL,  and  from  2  P.  M.  to  4  P. 
M.;'  and  that  he  had  snob  hours.  There  was  eridenoe 
on  the  other  side,  tending  to  proTC  that  he  bad  no  such 
hours. 

<<  Evidence  was  given  to  show  that,  at  this  haibOT  of 
Holmes's  Hole,  many  vessels,  perhaps  three  thousand  sail 
in  the  course  of  each  year,  were  boarded  by  Mr.  Worth ; 
that  five  hundred  of  them  at  least  would  be  under  a 
foreign  register ;  that  he  was  absent  from  his  office  a  great, 
and  perhaps  the  principal,  part  of  the  time,  in  discharge  of 
his  duties  as  boarding-officer;  but  that  he  was  always 
there  when  he  had  reason  to  expect  that  any  business  was 
to  be  done. 

^  During  the  period  while  the  ^  Nithroy '  lay  at  Holmes's 
Hole,  so  far  as  known  to  the  officer,  neither  the  defendant, 
or  any  other  person  having  charge  or  command  of  the 
vessel,  made  the  report  required  by  the  act,  at  the  office 
before  described. 

<<  The  defendant,  to  maintain  the  issue  on  his  part,  gave 
evidence  that  Mr.  Worth  went  on  board  the  <  Nithroy,' 
upon  her  arrival ;  was  there  informed  by  the  master  of  the 
place  whence  she  came,  and  of  the  time  of  her  arrival, 
and  that  he  also  received  a  copy  of  the  manifest,  and 
made  a  certificate  on  the  original ;  and  it  appeared,  that 
for  more  than  thirty  years  last  past,  not  more  than  one  in 
thirty  had  ever  made,  or  been  required  to  make,  any  other 
report  of  arrival.  Evidence,  also,  was  given,  tending  to 
prove  that  it  was  the  custom  and  practice  of  Mr.  Worth 
to  board  all  vessels  immediately  upon  their  arrival  at  that 
port  under  a  foreign  register,  and  to  receive  the  report  of 
their  arrival  on  board,  and  sometimes  he  informed  masters 
that  he  required  no  other  report,  unless  they  remained  there 
over  forty-eight  hours. 
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<'  Upon  the  exhibitioii  of  this  evidence,  the  United  States 
contended  that  the  penalty  provided  by  the  statute  was 
incurred  by  the  defendant. 

<<  But  the  judge  instructed  the  jury,  that,  if  the  officer  of 
the  Customs  actually  transacts  the  business  of  receiving 
the  report  of  arrival  at  any  place  within  his  district,  such 
place  must  be  considered  as  adopted  by  him,  and  that  he 
has  discontinued  or  changed  for  the  time  any  other  office 
which  he  may  heretofore  have  had ;  so  that  be  either  has 
no  office  to  which  the  master  can  then  repair  and  make 
the  report,  or  that  his  office  for  that  purpose  is  at  the  place 
where  he  actually  transacts  the  business,  by  personally 
receiving  the  report ;  and  especially  must  this  be  so,  when 
that  is  the  place  where  the  officer  has  been  in  the  practice 
of  transacting  that  business  for  at  least  thirty  years ; "  and 
that  the  report  which  was  actually  made,  accomplished  all 
the  purposes  of  the  law,  and  a  further  report  merely  of  the 
arrival  would  have  been  utterly  useless. 

<' Whereupon  the  United  States,  by  their  attorney  as 
aforesaid,  excepted  to  these  instructions  of  the  judge,  and 
asked  that  their  exceptions  might  be  allowed ;  and  they 
lure  allowed  accordingly. 

<<P.  Spraoue,  Judge. 

"  A  true  copy  of  record. 

<<  Attest,    S.  E.  Spragub,  Clerk 

*'  A  true  copy  of  the  bill  of  exceptions. 

"Attest,    H.  W.  Fuller, 
«  Clerk  of  the  Circuit  Court  V.  S.  Mass.  Dw." 

Curtis,  J.  It  is  not  denied  that  in  this  case  a  report  of 
the  arrival  of  the  vessel  was  made  by  the  master,  to  the 
only  officer  of  Customs  resident  at  the  place  of  arrival,  or 
that  this  report  was  made  within  the  prescribed  time,  and 


MAY  TERM,  1853.  373 

United  States  v.  Bendell. 

contained  all  the  required  particolars.  The  objection  is, 
that  it  was  not  made  at  the  right  place ;  that  the  act  im* 
peratively  requires  the  report  to  be  made,  at  the  office  of 
the  principal  officer  of  the  Customs ;  and  that  the  penalty 
is  to  be  inflicted  upon  the  master,  if  it  be  made  elsewhere. 

The  act  undoubtedly  directs  the  master  to  repair  to  the 
office  of  the  chief  officer  of  the  Customs,  as  well  as  to 
make  report;  but  it  does  not  necessarily  follow,  that  it 
inflicts  a  penalty  upon  the  omission  to  repair  thither. 

The  penal  clause  applicable  to  this  case,  is  as  follows : 
<^  And  if  the  master,  or  the  person  having  the  command  of 
such  vessel,  shall  neglect  or  omit  to  make  the  said  report, 
or  shall  not  fully  comply  with  the  true  intent  and  meaning'  of 
this  section^  as  the  case  may  be^  he  shall,  for  each  and  every 
offence,  forfeit  and  pay  the  sum  of  one  thousand  dollars." 
1  Stat  at  Large,  649-651. 

It  is  to  be  considered,  then,  whether  it  was  the  intention 
of  Congress  to  impose  a  penalty  only  upon  the  omission 
to  make  the  required  report,  or  also  upon  the  omission  to 
repair  to  the  office  of  the  principal  officer  of  Customs  to 
make  it 

And  in  the  first  place,  it  is  to  be  observed,  that  in  terms, 
it  is  only  the  omission  to  make  the  said  report,  or  fully  to 
comply  with  the  true  intent  and  meaning  of  the  section, 
which  renders  the  master  liable  to  the  penalty.  And  if, 
in  point  of  fact,  he  do  not  omit  to  make  the  report,  the 
only  question  would  seem  to  be,  whether  he  has  not  fully 
complied  with  the  true  intent  and  meaning  of  the  section, 
by  making  the  required  report  at  a  place  within  the  port, 
where  the  officer  actually  received  it  It  is  somewhat  re- 
markable, that  among  €dl  the  acts  required  to  be  done  by 
masters  of  vessels,  in  the  way  of  reports  and  otherwise, 
there  is  no  other  case,  under  this  statute,  in  which  express 
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mention  is  made  of  doing  an  act,  at  the  office  of  the  prin- 
cipal officer  of  the  Customs.  Thus,  in  the  19th  sectioo, 
vessels  bound  to  ports  of  delivery,  are  required  to  come  to^ 
at  the  port  of  entry  of  the  district,  <'  and  there  make  report 
and  entry  in  writing,"  &c.  And  so  in  very  many  other 
cases,  the  act  is  required  to  be  done  at  the  port,  but  not 
at  any  particular  office. 

Nor  do  I  find  that  the  statute  requires  the  principal 
officers  to  keep  one  stated  and  fixed  place  as  and  for  an 
office.  The  21st  section  directs  them  to  attend  in  person 
at  the  ports  to  which  they  are  respectively  assigned,  but 
does  not  make  it  necessary  for  them  to  transact  their  busi- 
ness at  any  one  place  therein.  Undoubtedly,  this  section 
under  consideration  implies  an  expectation  on  the  part  of 
Congress,  that  the  officer  will  have  an  office,  as  it  does 
that  be  will  have  stated  hours  for  business ;  but  it  makes 
no  requisition  to  that  effect,  and  leaves  both  these  particu- 
lars to  be  regulated  by  the  executive.  And  whether  the 
officer  shall  have  one  fixed  place,  or  several  different  places, 
for  the  transaction  of  his  business,  is  manifestly  a  matter 
entirely  beyond  the  control  of  masters  of  vessels,  arriving 
from  foreign  ports,  who  must  make  the  reports  to  the 
officer,  where  he  chooses  to  be  found  and  to  receive  them. 

Moreover,  if  the  required  report  is  in  fact  made  in  per- 
son to  the  proper  officer,  and  is  received  by  him,  the  sub- 
stantial purpose  of  the  law  is  answered.  It  might  tend  to 
produce  somewhat  more  regularity  and  exactness,  to  have 
these  reports  made  and  received  at  a  stated  office;  but  to 
secure  these,  cannot  be  considered  as  forming  a  substan- 
tial part  of  the  purpose  of  a  law,  which  does  not  even 
require  such  an  office  to  be  kept,  but  leaves  them  to  be 
secured  by  proper  regulations  of  the  Treasury  Department, 
the  head  of  which  has  ample  powers  for  that  purpose. 
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I  am  strongly  inclined  to  think,  that  what  is  said  in  this 
section  concerning  repairing  to  the  office,  was  designed 
for  the  relief  of  masters,  by  pffording  them,  in  some  cases, 
an  excuse  for  not  making  a  report,  and  to  limit  more  dis- 
tinctly their  obligation  to  do  so,  rather  than  to  impose  upon 
them  the  necessity,  in  all  cases,  of  repairing  thither.  It 
exempts  the  master  from  the  necessity  of  looking  elsewhere 
fo?  the  officer. 

But  however  this  may  be,  I  am  of  opinion,  that  if 
the  master  does  make  the  required  report,  in  due  season, 
to  the  proper  officer,  who  receives  it,  he  is  not  liable  to 
the  penalty  for  omitting  to  repair  to  the  office,  because 
for  this  last  omission,  the  act  does  not  in  terms  impose 
a  penalty,  and  because  the  master  has,  on  his  part,  fully 
complied  with  the  true  intent  and  meaning  of  the  act, 
by  doing  all  that  is  needful  to  answer  its  purpose;  the 
clause  respecting  his  repairing  to  the  office,  being  directory 
merely,  and  not  intended  to  compel  him  to  go  thither,  if 
the  business  can  be,  and  in  fact  is,  completely  done  else- 
where, within  the  port. 

For  these  reasons  I  am  of  opinion,  that  there  was  no 
error  in  the  judgment ;  for  though  the  Court  below,  appa- 
rently for  the  purpose  of  submitting  a  question  of  fact  to 
the  jury,  took  a  somewhat  different  view  of  the  Act,  the 
substantial  result  arrived  at  was,  that  a  report,  seasonably 
made  to  the  officer,  at  the  port,  and  received  by  him,  was 
a  compliance  with  the  Act.  The  judgment  is,  therefore, 
affirmed. 

Lunty  District- Attorney,  for  the  United  States. 
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•  •  

Augustus  Williamson,  Libellant,  i;^.  The   Brig  Al- 

PHONSO  AND  Cargo. 


What  constitntes  a  salTSge  service. 

The  master  has  no  right  to -compel  the  mate  to  perform  a  salyage  serrice; 

and  if  he  does  perform  one  hy  the  order  of  the  master,  without  objection,  he 

IS  to  be  considered  as  a  rolonteer. 


Curtis,  J.  This  is  a  cause  of  salvage.  The  material 
facts  are  as  follows.  On  the  29th  day  of  August,  1852, 
the  schooner  Fawn,  whereof  the  libellant  was  chief  mate, 
sailed  from  the  harbor  of  St.  Thomas,  in  the  Island  of 
St.  Thomas,  bound  for  Turks  Island,  in  company  with 
the  brig  Alphonso,  bound  for  Bum  Key.  The  courses  of 
the  two  vessels  being  the  same,  till  their  arrival  off  Turks 
Island,  there  was  an  understanding  between  their  masters 
that  they  would  keep  company  up  to  that  point  The 
Alphonso  was  a  brig,  of  about  240  tons  burden,  and  had 
a  master,  two  mates,  five  foremost  hands,  a  cook,  and 
cabin-boy.  The  wife  and  infant  child  of  the  master,  Tind 
a  young  servant  girl,  were  on  board  as  passengers.  Her 
cargo  consisted  of  salt,  tamarinds,  and  specie  to  the 
amoukit  of  about  $6,000 ;  and  the  vessel  and  cargo  v^ere 
of  the  value  of  about  $15,000. 

The  second  mate  of  the  Alphonso,  who  was  shipped  at 
St.  Thomas,  was  able  to  do  duty  when  he  came  on  board, 
but  he  was  suffering  under  an  affection  of  the  eyes,  which 
disabled  him,  so  that  he  did  no  duty  after  the  first  day 
out.  About  six  o'clock  of  the  evening  of  Sunday,  the 
day  of  sailing,  the  first  officer  of  the  Alphonso  was  taken 
sick.  His  disease  was  yellow  fever ;  and  during  the  resi- 
due of  the  passage,  he  was  unable  to  leave  the  cabin,  and, 
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with  some  lucid  intervals,  was  deranged  in  miod     Th# 
wife  of  the  master  was  seized,  about  the  same  time,  with 
the  same  disease,  and  either  on  Monday  night,  or  Tuesday 
morning,  the  master  also ;  so  that,  after  he  went  below  on 
Monday  night,  he  does  not  appear  to  have  been  on  deck. 
Some  time  during  the  morning  of  Tuesday,  the  master 
ordered  the  crew  to  set  the  colors,  union  down,  as  a  signal 
of  distress.     About  four  o'clock,  P.  M.,  this  signal,  having 
been  observed  on  board  the  schooner,  she  lay  to,  aud 
waited  for  the  brig;  and  when  the  latter  came  up,  the 
master  of  the  schooner  went  on  board  in  his  boat,  found 
the  master  and  first  officer  of  the  brig  very  sick  with  the 
fever,  and  was  requested  by  the  master  of  the  brig  to  lie 
by,  dose  to  the  brig,  during  the  night.     The  master  of  the 
schooner  declined  to  do  this,  considering  it  somewhat 
hazardous ;  but  proposed  to  send  his  mate,  the  libellant, 
on  board,  and  that  both  vessels  should  run  into  Turks 
Island,  th^n  about  twenty-three  miles  distant.     This  was 
assented  to ;  the  master  of  the  schooner  returned  to  his 
vessel,  told  the  libellant  to  go  on  board  the  Alphonso,  and 
keep  the  light  of  the  schooner  in  sight  during  the  night ; 
and  gave  him  the  course,  distance,  and  bearings  of  the 
twb  vessels  from  Turks  Island.      The  libellant  made  no 
objection,  went  on  board,  and  took  the  command.    During 
the  night,  both  vessels  lay  to,  probably  because  the  land 
being  low,  and  the  navigation,  in   approaching  Turks 
Island,  somewhat  dangerous,  it  was  not  prudent  to  run 
for  the  harbor  in  the  night. 

The  next  morning,  the  vessels  were  in  sight  of  each 
other;  they  made  the  land  between  seven  and  eight  o'clock, 
A.  M.,  and  came  to  anchor  in  the  harbor  about  one  o'clock, 
P.  M.  The  weather  was  fine  and  clear  during  the  whole 
time.  The  master  of  the  brig  was  taken  on  shore,  and 
soon  after  died.    The  Consul  of  the  United  States  came 
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on  board,  and  took  charge  of  the  vessel ;  and  the  next  day 
after  her  arrival,  placed  a  person  in  command  of  her. 

The  libellant  entered  his  action  in  behalf  of  himself,  the 
owners,  officers,  and  crew  of  the  schooner ;  but  the  owners 
and  rafaster  having  disclaimed  the  suit,  the  libel  was 
amended,  so  as  to  go  for  a  salvage  compensation  to  the 
libellant  alone.  The  District  Court  decreed  five  bundled 
and  fifty  dollars  to  the  libellant ;  the  claimants  appealed, 
and  assigned  three  reasons  of  appeal;  upon  which  the 
cause  has  been  a.rgued  here.  The  first  is,  that  the  libellant 
did  not  render  a  salvage  service. 

It  is  strongly  urged,  that  both  the  peril  and  the  service 
were  too  slight  to  bring  the  case  within  the  technical  defi- 
nition of  salvage.  But  I  am  not  of  this  opinion.  The 
relief  of  property  from  an  impending  peril  of  the  sea,  by 
the  voluntary  exertions  of  those  who  are  under  no  legal 
obligation  to  render  assistance,  and  the  consequent  ulti- 
mate safety  of  the  property,  constitute  a  case  of  salvage. 
It  may  be  a  case  of  more  or  less  merit,  according  to  the 
degree  of  peril  in  which  the  property  was,  and  the  danger 
and  difficulty  of  relieving  it.  -  But  these  circumstances 
affect  the  degree  of  the  service,  not  its  nature. 

That  such  a  peril  of  the  sea  was  impending  over  the 
brig,  I  think  appears.  She  was  out  of  sight  of  land.  Her 
master  and  both  officers  were  disabled.  A  deadly,  infec- 
tious, ort^ontagious  disease  had  seized  two  of  them  and  a 
passenger.  It  does  not  appear  that  any  one  on  board 
was  able  to  navigate  the  vessel.  There  is  no  presumption 
that  any  one  before  the  mast  understood  navigation,  and 
there  is  some  direct  negative  evidence  that  no  one  was  a 
navigator.  The  master,  judging  upon  the  actual  facts, 
ordered  a  signal  of  distress  to  be  made.  Under  these  cir- 
cumstances, I  cannot  say  that  this  vessel  was  not  in  dis- 
tress, nor  that  the  peril  was  so  slight,  that  a  relief  from  it 
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cannot  rise  to  the  dignity  of  a  salvage  service.  It  is  trae, 
she  was  but  a  short  distance  from  a  port.  Bat  the  land 
was  not  in  sight,  and  the  proof  shows  that  there  were 
dangerous  shoals  in  the  neighborhood;  and  it  does  not 
appear  that  the  crew,  unassisted,  knew  the  bearings  of  the 
land,  or  the  course  to  be  steered.  It  is  urged,  that  the 
schooner  was  in  company,  and  therefore  there  was  no  real 
peril.  That  does  not  show  that  the  peril,  arising  from  the 
condition  of  the  officers  and  crew,  was  not  real ;  but  only 
that  the  means  of  relief  from  it,  by  others,  who  were  under 
no  legal  obligation  to  render  assistance,  were  at  hand. 
But  in  considering  the  nature  of  such  a  service,  we  must 
look  to  the  peril  which  impended,  if  assistance  were  not 
given ;  not  to  the  ease  or  difficulty  of  giving  it,  or  the  cer- 
tainty that  it  could  be  obtained  from  salvors. 

It  was  not  argued,  that  there  was  any  such  contract  of 
consortship  between  the  brig  and  the  schooner,  as  would 
repel  a  claim  for  salvage,  upon  the  ground  of  a  mutual 
legal  obligation  to  give  assistance,  if  either  should  fall 
into  distress.  Nor  is  there  any  thing  in  the  evidence  upon 
which  to  rest  such  a  position.  There  was  an  understand- 
ing that  the  vessels  would  sail  in  company,  and  they  did 
so ;  but  undoubtedly,  this  meant  no  more  than  that  they 
would  sail  out  of  port  at  the  same  time,  and  keep  along 
together  so  far  as  both  should  deem  it  best  to  do  so,  with- 
out any  legal  obligation  upon  the  subject.  Independent 
of  some  usage  of  the  trade,  or  of  some  special  circum- 
stances, it  may  well  be  doubted  whether  masters  have  a 
right  to  go  further  than  this ;  and  there  is  no  reason  in  this 
case  to  suppose  that  either  intended  to  go  further. 

My  opinion  therefore  is,  that  the  schooner  rendered  to 
the  brig  technical  salvage  service,  to  be  compensated  as 
such.  It  is,  however,  but  one  service,  rendered  by  the 
owners,  officers,  and  crew  of  the  schooner,  in  lying  by. 
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sending  on  board  the  brig  to  ascertain  her  distress,  and 
putting  on  board  the  libellant,  to  navigate  and  command 
her ;  and  through  this  assistance,  bringing  her  safely  into 
port. 

As  against  these  claimants,  it  must  be  viewed  as  one 
enterprise,  to  be  paid  for  by  one  suni  of  money ;  though 
inasmuch  as  only  the  libellant  makes  a  claim,  it  is  also 
necessaiy  to  ascertain,  as  against  the  claimants,  what  is 
his  distributive  share  of  the  salvage  compensation. 

And  this  brings  me  to  consider  the  second  reason  of 
appeal,  which  is,  that  the  amount  awarded  to  the  libellant* 
is  excessive. 

I  do  not  consider  that  the  schooner  was  subjected  to  any 
appreciable  danger,  in  rendering  the  salvage  service.  She 
lay  by  during  the  night ;  but  I  think  she  would  have  done 
so  for  her  own  safety,  it  being  sworn  that  it  is  dangerous 
to  approach  Turks  Island  in  the  night.  Certainly  it  does 
not  appear,  that  her  lying  by  was  on  account  of  the  brig. 
In  the  inorning,  she  sailed  into  her  destined  port,  and  the 
brig  followed  her.  The  master  of  the  schooner  carried 
one  of  the  foremost  hands  from  the  brig  to  the  schooner, 
so  that  the  number  of  his  crew  was  not  diminished  by  the 
absence  of  the  mate. 

In  such  a  case,  I  consider  the  owners  of  the  schooner 
not  entitled  to  any  large  proportion  of  the  salvage,  though, 
from  reasons  of  public  policy,  they  cannot  be  altogether 
excluded  therefrom. 

The  master,  who  was  the  author  of  the  enterprise,  acted 
with  promptness,  discretion,  and  humanity.  He  went  into 
the  cabin  among  the  sick,  ascertained  their  condition,  tod 
that  of  the  brig,  administered  medicines,  and  exposed  him- 
self to  some  danger  of  infection.  If  he  had  chosen  to 
make  a  claim,  I  do  not  perceive  how  I  could  have  awarded 
to  him  less  than  to  the  mate,  who,  though  longer  on  board 


MAY  TERM,  1853.  381 

WilUamflon  v.  The  Brig  Alphonso  and  Cargo. 

the  schooner,  was  acting  under  the  responsibility  of  the 
master*  and  by  his  order.  He  does  not  appear  to  have 
been  in  the  cabin  at  all|  and  consequently  was  exposed  to 
bat  little  actual  danger,  until  after  the  salvage  service  was 
completed.  But,  on  the  other  hand,  the  mate  could  not 
certainly  know,  when  he  went  on  board,  how  long  it  might 
prove  necessary  for  him  to  remain,  nor  to  what  extent 
he  would  be  .exposed  to  the  disease.  It  was  suggested, 
that  it  did  not  appear,  he  knew  the  yellow  fever  was  on 
board.  It  is  ^  not  stated  in  terms  by  any  witness.  But  I 
cannot  suppose  that  the  master  of  the  schooner  suffered 
him  to  go  on  board  the  brig  in  ignorance  of  the  nature  of 
the  disease  existing  there,  or  that  the  boat's  ^crew  who 
brought  the  master  back  to  the  schooner,  did  not  bring  with 
them  information  of  the  cause  of  the  distress  of  the  brig, 
so  that  it  became  known  to  the  mate.  It  is  also  urged, 
that  he  went  by  the  order  of  the  master,  and  not  volun- 
tarily. But  the  master  had  no  power  to  compel  him  to 
go ;  and  when  a  master  orders  either  an  officer  or  a  man 
to  perform  a  salvage  service  to  another  vessel,  and  he  does 
it  without  objection,  I  think  it  must  be  taken,  that  he  goes 
both  by  the  order  of  the  master  and  voluntarily.  The 
order  sanctions  the  act,  and  conveys  the  assent  of  the 
master  and  of  the  owners,  whose  agent  he  is ;  but  it  does 
not  deprive  the  inferior  officers,  or  the  crew,  of  the  merit 
of  voluntary  exertion. 

These  are  some  of  the  considerations  which  have  been 
relied  on,  as  bearing  on  the  quantum  of  compensation. 

Considering  the  amount  of  the  property  at  risk,  which, 
though  considerable,  was  not  very  large,  the  immediate 
proximity  to  the  port,  the  presence  of  the  schooner,  which 
was  bound  to  Turks  Island,  and  lay  by  during  the  nightj 
&s  I  think,  for  her  own  safety ;  the  state  of  the  wind  and 
weather,  and  the  degree  of  danger  to  life,  actual  or  rea- 
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sonably  to  be  apprehended,  my  opinion  is,  that  the  sum  of 
seven  hundred  and  fifty  dollars  is  a  liberal  salvage  com* 
pensation  for  the  actual  service.  Indeed,  aside  from  the 
element  of  danger  to  life,  I  should  view  it  as  merely  tech- 
nical salvage  compensation,  and  calling  for  slight  compen- 
sation. That  element  is  one  of  great  importance;  but 
under  the  circumstances  of  this  case,  it  does  not  seem  to 
me,  that  the  danger,  reasonably  to  have  been  apprehended 
by  the  mate,  was  considerable.  l)octor  Stedman,  the  only 
medical  witness  examined,  says,  it  would  depend  upon  the 
frequency  and  length  of  visits  to  the  cabin.  Before  the 
completion  of  the  voyage,  it  does  not  appear  that  the  libel- 
lant  had  occasion  to  go  into  the  cabin,  and  of  course,  the 
actual  danger  of  infection  was  very  small.  Still,  salvage 
compensation  is  greatly  affected  by  motives  of  public  po- 
licy ;  by  the  expediency,  for  the  general  good,  of  bestowing 
a  liberal  reward  upon  those  who  interpose  in  circumstances 
of  trial  and  difficulty ;  and,  speaking  generally,  there  are 
few  occasions  more  trying  to  the  fortitude  and  courage  of 
seamen,  than  those  in  which  they  are  called  upon  to  com- 
mit themselves  to  an  infected  ship  upon  the  ocean.  When 
this  is  done  promptly,  humanely,  and  successfully,  the 
public  interest  requires  that  the  reward  should  be  liberal ; 
and,  as  I  have  said,  I  consider  the  sum  named,  upon  the 
actual  facts,  to  be  so.  Of  this  sum,  I  consider  the  mate 
entitled  to  two  fifths,  or  three  hundred  dollars. 

The  evidence  of  payment  of  his  claim  is  not  sufficient. 
The  small  sum  paid  to  him  was  neither  offered  nor  re- 
ceived as  a  salvage  compensation.  It  is  highly  probable, 
the  libellant  had  not  then  thought  of  claiming  salvage, 
having  acted  simply  from  motives  of  humanity.  But  this 
would  not  deprive  him  of  a  legal  right,  for  which  he  has 
not  received  satisfaction.  The  sum  actually  paid  to  him 
.  should,  however,  be  deducted  from  the  sum  decreed  to  him. 
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The  decree  of  the  District  Court  must  be  reversed,  and 
a  decree  entered  here,  in  conformity  with  this  opinion. 

I  do  not  allow  costs  to  either  party  in  this  Court.  The 
costs  incurred  in  the  District  Court  are  to  be  paid  by  the 
claimant. 

Dana  and  Parker,  for  the  libellant. 

F.  C,  Lorvngy  for  the  claimant. 
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Joshua  W.  Carr,  Assignee,  vs.   Stephen  Gale,  et  aL 

If  a  party  who  is  surprised  at  the  trial,  allows  it  to  proceed,  without  making 

his  surprise  known  and  applying  for  delay,  and  the  yerdict  is  against  him, 

he  cannot  haye  a  new  trial  by  reason  of  that  surprise. 
A  new  trial  will  not  be  granted  because  a  witness,  who  gaye  a  loose  estimate 

of  an  amount  at  the  trial,  has  since  become  satisfied  his  estimate  was  too 

large: 
Nor'  to  contradict  a  witness,  as  to  a  fact  of  no  considerable  importance,  hj 

negatiye  eyidence,  giyen  nearly  ten  years  after  the  eyent  testified  to : 
Nor  to  impeach  a  witness,  or  dlsproye  a  statement  which  did  not  materially 

affect  the  legal  aspect  of  the  case. 

The  case  is  stated  in  the  opinion  of  the  Court,  by 

Curtis,  J.     This  was  a  motion  for  a  new  trial,  on  ac- 
count of  newly-discovered  evidence.    A  motion,  grounded 
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on  other  causes,  was  argaed  before  the  late  Mr.  Justice 
Woodbnry  and  the  Honorable  Ashnr  Ware,  District  Judge, 
at  a  former  term,  and  is  reported  in  3  Wood.  &  Minot, 
p.  38.  That  motion  was  overruled ;  but  the  cause  assigned 
in  this  motion  was  not  then  considered,  the  evidence  on 
which  it  rested  not  having  been  at  that  time  taken  in  such 
a  form  as  to  be  admissible.  Owing  to  the  sickness  of 
counsel,  and  other  causes,  the  motion  has  lain  on  file,  and 
was  not  called  up  until  the  present  term.  The  facts  and 
evidence,  as  they  appeared  at  the  trial,  are  detailed  in  the 
report  of  the  case  in  3  Wood.  &  Minot.  Among  the  wit- 
nesses examined  at  the  trial,  was  Joseph  Bryant ;  and  a 
large  part  of  the  newly-discovered  evidence  relates  to  tes- 
timony given  by  him.  At  the  trial,  he  testified,  that  in 
1836,  he  was  one  of  the  assignees  of  S.  C.  Hemmenway ; 
and  that  the  latter,  after  the  assignment,  in  connection 
with  his  mother,  abstracted  some  of  the  goods  from  the 
store,  and  collected  some  of  the  assigned  debts,  first  mak- 
ing such  entries  in  the  ledger  as  would  induce  the  as- 
signees to  believe  the  accounts  were  balanced  before  the 
assignment  was  made. 

In  cross-examination  by  the  counsel  for  the  defendants, 
who  now  move  for  a  new  trial,  he  said  the  amount  of  the 
goods  so  abstracted  was  somewhere  between  $500  and 
$1000.  The  defendants  now  produce  his  deposition,  in 
which  he  says  that  he  did  not  undertake  to  state  the 
amount  with  any  precision  at  the  time ;  that,  being  much 
pressed  on  cross-examination,  to  fix  on  some  amount,  he 
mentioned  the  above  sums  as  being  in  his  opinion  correct ; 
that  he  is  now  satisfied,  firom  an  examination  of  two  sche- 
dules, and  firom  other  circumstances,  that  he  fixed  the  sum 
much  too  high ;  but  the  schedules  do  not  give  any  decisive 
information,  nor  can  he  now  fix,  with  precision,  upon  the 
amount.    It  should  be  stated,  that  the  evidence  of  this 
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witness  at  the  trial  was  material,  only  as  tending  with 
other  evidence,  to  show  that  Hemmenway  was  not  desti- 
tute of  property,  at  the  time  when  he  took  the  benefit  of 
the  bankrupt  act. 

In  our  judgment,  this  evidence,  if  it  could  propeily  be 
treated  as  newly-discovered,  and  were  not  open  to  objec- 
tion on  account  of  want  of  due  diligence,  would  fall  far 
short  of  being  sufficient  cause  for  a  new  trial.  The  testi- 
mony now  is,  that  Hemmenway  and  his  mother  did 
abstract  some  goods.  This  general  fact  was  all  that  the 
plaintiff  gave  in  evidence  by  Bryant  at  the  trial.  The 
defendants,  instead  of  leaving  the  statement  thus  general, 
called  upon  him  for  sums  and  particulars.  He  says  he 
undertook  to  give  nothing  but  a  loose  opinion  as  to  the 
amount ;  and  this  may  fairly  be  inferred  where  he  does 
not  appear,  by  the  report,  to  have  said  more  than  ^  some- 
where from  $500  to  ^1,000."  He  has  now  modified  that 
opinion.  It  would  be  exceedingly  dangerous  to  allow  such 
changes  of  mere  loose  estimates,  brought  out  on  cross-ex- 
aminations, to  lay  a  foundation  for  a  new  trial.  Besides, 
it  does  not  appear  that  all  the  information,  which  has 
caused  this  change  of  opinion  in  the  mind  of  the  witness, 
was  not  then  in  his  own  possession,  and  might  not  have 
been  evoked  at  the  trial,  by  proper  inquiries  as  to  the  ele- 
ments or  data  for  the  opinion  expressed  by  him. 

It  is  urged  by  the  defendants'  counsel,  that  their  clients, 
not  having  anticipated  this  charge  of  abstracting  goods, 
had  not  instructed  them  so  as  to  enable  them  properly  to 
investigate  it  This  may  be  true.  But  when  they  found 
the  charge  was  made,  and  that  they  were  not  in  a  condi- 
tion to  meet  it,  a  suggestion  of  surprise,  backed  by  proper 
evidence  of  the  truth  of  the  suggestion,  would  have  ob- 
tained delay  for  all  needful  preparation.  A  party  cannot 
be  allowed  to  wait  and  take  his  chance 'of  a  verdict  in  his 
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favor,  and,  when  it  is  against  him,  allege  surprise.  It  is 
then  too  late.  I  am  aware  that  a  different  rule  has  been 
held  in  some  courts.  Bat  the  reason  is,  that  by  their  prae* 
tice,  the  remedy  could  not  be  had  by  delaying  the  tiiaL 
In  this  court,  such  delay  is  granted;  and  the  proper 
remedy  here,  is  to  apply  for  it,  and  not  to  wait  till  after 
verdict,  and  then  move  for  a  new  trial 

Two  depositions  of  the  co-assignees  of  Bryant  aie  also 
produced,  which  tend,  in  some  degree,  to  negative  alto- 
gether the  charge  that  Hemmenway  abstracted  any  goods, 
and  to  show,  that  though  some  were  taken  by  his  moth^, 
they  were  all  paid  for  ultimately  by  her,  out  of  her  divi- 
dends, under  the  assignment.  But  the  defendant  Hem- 
menway knew,  at  the  trial,  that  both  these  persons  were 
co-assignees  with  Bryant ;  that,  from  their  position  as  such, 
they  would  be  likely  to  have  information  on  this  subject; 
and  if  he  believed  himself  innocent  of  the  charge,  and  bad 
not  then  made  inquiries  of  them  concerning  their  know- 
ledge, he  had  sufficient  reason  to  think  they  mighjk  be  able 
to  give  evidence  concerning  it.  And  it  cannot  be  con- 
sidered as  the  use  of  due  diligence,  to  suffer  the  tnal  to 
proceed,  and  after  a  verdict  against  him,  proceed  to  make 
the  inquiries  which  he  might  and  ought  to  have  made  be- 
fore. It  may  be  added,  that  this  evidence  would  be  cumu- 
lative merely,  if  produced,  and  therefore,  its  discovery  is 
not  ground  for  a  new  trial. 

Tl^e  defendants  have  also  offered  two  affidavits  of 
Martin  Bates  and  Thomas  P.  Gushing,  two  of  a  commit- 
tee of  the  creditors  of  Hemmenway,  to  disprove  the  state- 
ment of  Bryant,  that  he  disclosed  to  the  committee  the 
fact  that  Hemmenway  abstracted  goods.  If  the  object  of 
this  evidence  is,  as  is  supposed,  to  impeach  the  credi- 
bility of  Bryant's  evidence,  it  is  doubtful,  to  say  the  least, 
whether  it  is  entitled  to  this  effect ;  because,  although  ac- 
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cording  to  the  report  of  the  case,  Bryant  does  speak  gene- 
rally of  the  committee,  yet  Mr.  Tappan  was  a  member  of 
the  committee,  whose  testimony  is  not  produced ;  and  the 
witness  may  have  considered  communications  made  to 
him,  and  designed  for  the  committee,  as  made  to  all  of 
them.  Bat  independent  of  this  consideration,  we  conid 
not  grant  a  new  trial  merely  on  account  of  the  contradic- 
tion of  a  witness,  otherwise  credible,  upon  a  circumstance 
of  very  slight  importance  in  the  cause,  and  especially 
when  that  contradiction  is  by  affidavits,  taken  in  bis  ab- 
sence. If  he  had  been  present,  he  might  have  reminded 
the  witnesses  of  circumstances  which  would  have  shovTn 
them  and  not  him,  to  be  mistaken  as  to  a  fact  which  he 
testifies  to  positively,  while  they  only  speak  negatively, 
and  in  the  hurry  of  business  may  have  forgotten,  after  the 
lapse  of  nearly  ten  years  which  intervened,  in  this  case, 
between  the  event  and  their  testimony. 

We  have  thus  examined,  in  some  detail,  the  evidence 
relied  on ;  but  we  do  not  think  it  strictiy  necessary  to  have 
done  so,  because  there  is  a  more  general  consideration, 
which  would  be  decisive  against  granting  a  new  trial ;  and 
that  is,  that  if  the  testimony  of  Bryant  were  stricken  out  of 
the  case,  it  would  not  materially  vary  its  legal  aspect,  under 
the  instructions  given  to  the  jury,  the  correctness  of  which 
is  not  in  question.  There  were,  in  substance,  two  inquiries 
to  be  made  by  the  jury.  Thelfirst  was,  whether  Hemmen- 
way  had  carried  on  business  under  cover  of  Gale's  name, 
but  really  on  his  own  account,  for  the  purpose  of  conceal- 
ing his  property  from  his  creditors.  None  of  the  newly- 
discovered  evidence  bears  on  this  question. 

The  other  question  was,  whether  the  property,  which 
was  the  subject  of  the  suit,  was  property  thus  concealed. 
Upon  this  question,  it  was  not  necessary  for  the  plaintiff 
to  show  that  every  part  of  it  was  bought  by  funds  whidi 
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could  be  traced  as  the  property  of  Hemmenway.  If  the 
jury  were  satisfied  that,  by  concert  between  Gale  and 
Hemmenway,  the  latter  did  carry  on  business  in  the  name 
of  the  former,  but  really  on  his  own  account,  and  that  this 
pretended  arrangement  was  made  to  conceal  Hemmen- 
way's  property,  and  that  the  goods  in  question  were  the 
stock  of  that  trade,  they  had  a  right  to  infer  that  funds 
and  profits  of  Hemmenway  were  invested  in  those  goods ; 
and  if  some  were  purchased  on  the  credit  of  Gale,  that 
the  credit  was,  as  between  him  and  Hemmenway,  for  the 
sole  benefit  of  the  latter,  and  that,  by  force  of  the  agree- 
ment between  them,  the  goods,  when  purchased,  were 
really  Hemmenway's  goods.  In  this  point  of  view,  it  was 
of  but  slight  importance  in  the  cause,  whether,  at  a  certain 
time,  and  firom  a  certain  source,  Henunenway  had  $500, 
or  only  a  less  sum;  and  therefore  it  is,  that,  under  no 
aspect  of  this  evidence,  do  we  deem  it  to  be  such  as  to 
justify  the  Court  in  setting  aside  the  verdict. 

We  have  not  observed  particularly  on  the  affidavit  of 
Sylvester,  respecting  the  $4,000  of  assigned  accounts  said 
to  have  been  collected  by  Hemmenway,  because  it  was, 
very  properly,  admitted  by  the  defendants'  counsel  at  the 
argument,  that  the  facts  disclosed  in  this  affidavit  were 
within  reach  at  the  tin^  of  tiie  trial,  or  might  speedily 
have  been  obtained  This  is  manifestly  so ;  for,  so  far  as 
the  affidavit  states  facts,  they  are  drawn  firom  the  books  of 
Hemmenway,  which  were  in  his  possession ;  and  whatever 
they  contained,  upon  this  subject,  was  within  his  personal 
knowledge. 

The  motion  for  a  new  trial  must  be  overruled,  and  judg- 
ment rendered  on  the  verdict 
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Joshua  W.  CabR|  Assignee,  vs.  Stephen  Hilton. 

A  creditor  of  a  bankrapt  is  not  a  competent  witness  for  the  assignee,  in  a  suit 

to  increase  the  estate. 
ETidence  that  a  statement  was  made  to  a  court  by  ooonseli  in  the  preseooe  of 

the  complainant,  who  was  not  a  party,  is  inadmissible. 
To  avoid  the  bar  of  the  statate  of  limitations,  the  complainant  must  not  only 

allege  his  ignorance  of  the  fraud,  bat  when  and  how  it  was  discovered ;  and 

most  o£fbr  satisfactoxy  evidence  to  prove  fhese  averments. 
Information,  which  makes  it  the  dnty  pf  a  party  to  make  tnqniiy,  and  shows 

where  it  may  be  e£fectnally  made,  is  notice  of  all  facts  to  which  sodi  inqniiy 

might  have  led. 
But  a  party,  thns  put  on  inqniry,  is  to  be  allowed  a  reasonable  time  to  make 

it,  before  he  b  afibcted  with  notice. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  A  demunrer  to  this  bill  was  ai^;aed  and 
oveirnled  at  the  September  term,  1853.  It  was  then  de- 
termined, that,  as  the  frauds  charged  in  the  bill,  though 
alleged  to  have  been  committed  more  than  two  years 
before  the  institution  of  the  suit,  were  averred  in  the  bill 
to  have  been  discovered  by  the  complainant  within  two 
years,  the  cause  of  action  had  accrued  to  the  complainant 
within  two  years,  and  so  was  Aot  baned  by  the  eighth 
section  of  the  bankrupt  act 

The  defendant  having  answered,  denying  the  fiauds 
charged  in  the  bill,  has  again  set  up  this  statute  of  limit- 
ations as  a  bar,  and  accompanied  it  by  a  denial  of  the 
averments  of  the  bill  respecting  the  discovery  of  the  alleged 
frauds.  And  evidence  has  been  offered  by  each  party  con- 
cerning the  time  of  this  discovery. 

Before  considering  that  evidence,  it  is  material  to  notice, 
that,  in  order  to  avoid  the  bar  of  the  statute  of  limitations, 
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the  complainant  must  not  only  state  that  the  firand  was 
unknown  to  him,  till  within  the  time  allowed  by  Ihe 
statute,  but  he  must  state  when  and  how  it  was  first  dis- 
covered* Steams  v.  Pa^ey  7  How.  829 ;  Fisher  v.  Baody^ 
suproy  p.  206. 

Some  of  the  evidence  in  this  case,  on  both  sides,  is 
inadmissible.  The  deposition  of  Mr.  Warren,  who  is  a 
creditor  of  the  bankrupt,  is,  for  that  cause,  incompetent 
1  GreenL  Ev.  §  392.  He  is  interested  to  increase  the 
fund,  out  of  which  he  is  entitled  to  be  paid.  And  on  the 
part  of  the  respondent,  those  depositions  which  tend  to 
prove  that  Mr.  Warren,  addressing  the  Supreme  Judicial 
Court  of  Maine  on  the  hearing  of  a  suit  between  one 
Haskell  and  this  respondent,  this  complainant  being  then 
present,  stated  that  he  had  informed  this  complainant  of 
the  alleged  frauds  before  that  suit  was  instituted,  is  also 
inadmissible. 

To  affect  a  party  by  evidence  that  a  statement  was 
made  in  his  presence,  which  he  did  not  deny,  the  circum- 
stances must  be  such  as  naturally  called  on  him  for  a 
denial,  if  the  statement  was  untrue.  Otherwise,  it  cannot 
fairly  be  assumed  that  he  acquiesced  in  the  statement 
Allen  V.  McEeenj  1  Sumner,  276,  313 ;  Melen  v.  Andrews^ 
1  M.  &  M.  336;  OommonweaUh  v.  Kennepj  12  Met  235; 
GreenL  Ev.  §  197. 

And  when  a  person,  not  a  party,  in  a  court  of  justice, 
hears  a  statement  made  by  counsel  to  the  court,  he  not 
only  is  not  called  on  to  deny  it,  but  ordinarily  would  be 
silenced,  if  he  attempted  to  do  so. 

All  the  evidence  on  this  subject  is  therefore  laid  out  of 
the  case,  as  irrelevant  and  incompetent. 

There  remains  only  so  much  of  the  deposition  of  Mr. 
Stewart,  as  relates  to  the  interview  between  himself  and 
the  complainant,  on  the  twenty-fourth  day  of  February, 
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1848.  Mr.  Stewart  deposes,  that,  on  the  evening  of  that 
day,  which  was  nearly  three  years  before  this  bill  was  filed, 
he  called  on  the  complainant,  to  obtain  from  him,  the  office 
copy  of  his  appointment  as  assignee  in  bankruptcy,  to  file 
in  the  suit  between  Haskell  and  Hilton.  This  paper  is 
now  prodaced,  and  appears  to  have  been  filed  in  the  clerk's 
office  on  the  twenty-fonrth  day  of  February,  1848;  and 
there  is  no  reasonable  doubt,  therefore,  that  the  time  of 
this  interview  is  correctly  fixed.  He  further  testifies :  ^  I 
found  Mr.  Carr  apparently  a  cautious  man,  somewhat; 
and  as  1  was  a  stranger  to  him,  he  seemed  indisposed  at 
'first  to  let  me  have  his  appointment,  without  an  explana- 
tion of  the  purpose  for  which  I  desired  it.  I  thereupon 
stated  to  him  that  purpose,  and  the  reasons  for  it.  I  gave 
him  a  history  of  the  case  from  the  first ;  its  origin,  the 
motives  of  the  parties,  &c.  In  doing  this,  I  was  obliged 
to,  and  did  state  to  him  the  substance  of  the  charges  of 
the  bill  in  that  case,  which  were  substantially  the  same  as 
the  charges  in  the  present  bill."  He  then  goes  into  some 
particulars  concerning  his  statements,  and  adds :  ^^  I  stated 
to  him,  distinctly  and  clearly,  that  Mr.  Warren  claimed  the 
whole  transaction  to  have  been  fraudulent  as  to  Smith's 
creditors,  and  that  his  bill  in  equity  was  brought  upon  that 
ground ;  and  that  one  ground  relied  upon  in  the  defence 
was,  that  the  suit  should  have  been  brought  by  him  as 
assignee  of  Smith,  in  bankruptcy ;  and  that  he  was  the 
only  party  who  could  question  the  frauds,  if  any  had  been 
committed." 

The  case,  then,  stands  thus.  The  complainant  has 
offered  no  admissible  evidence  to  show  when  and  how 
he  first  discovered  the  alleged  firauds ;  the  defendant  has 
ofiered  the  above  evidence  of  notice  to  the  complainant. 

If  there  was  no  evidence  of  notice  on  the  part  of  the 
defendant,  we  should  find  great,  if  not  insuperable  diffi- 
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^  cnlty,  in  holding  that  the  bar  of  the  statute  of  limitations 
was  avoided.  If  it  be  necessary  for  the  complainant  to 
aver  in  his  biU,  when  and  how  he  first  discovered  the  fraud, 
it  is  certainly  incumbent  on  him  to  offer  some  legal  evi- 
dence in  support  of  those  averments.  If  a  communication 
was  made  to  him,  as  he  alleges  in  his  bill,  in  June,  1849,  he 
should  have  proved  it,  with  all  its  circumstances,  and  show 
that  his  own  conduct,  in  reference  thereto,  was  such  as  to 
lead  to  a  reasonable  inference  that  he  then  first  discovered 
the  alleged  fraud.  But  he  offers  no  legal  evidence  of  such 
a  communication,  and  he  did  not  file  this  bill  until  Febru- 
ary, 1851,  eighteen  months  after  the  alleged  time  of  the 
discovery ;  and  no  reason  is  shown  for  the  delay. 

But,  independent  of  this,  we  are  of  opinion,  that  the 
deposition  of  Mr.  Stewart  shows  such  a  notice  of  the 
alleged  frauds,  as  caused  the  statute  bar  to  begin  to  run, 
more  than  two  years  before  this  bill  was  filed. 

The  rule  respecting  notice  is  well  settled.  It  is  correctly 
laid  down  in  Kennedy  v.  Green^  3  My.  &  K.  719,  721,  723. 
^  It  is  the  well-established  principle,  that  whatever  is  notice 
enough  to  excite  attention,  and  put  the  party  upon  his 
guard,  and  call  for  inquiry,  is  notice  of  every  thing,  to 
which  such  inquiry  might  have  led.  When  a  person  has 
sufficient  information  to  lead  him  to  a  fact,  he  shall  be 
deemed  conversant  of  it." .  In  support  of  this,  many  cases 
might  be  cited.  It  will  be  sufficient  to  refer  to  a  few  of 
them.  The  PUmghboy^  1  GhJlis.  41;  Einde  v.  VaUier^ 
1  McLean,  118;  Bowman  v.  Wathen^  2  McLean,  376; 
Sugden  on  Yen.  &  Pur.  1052,  and  cases  there  dt^d. 

Now,  the  complainant  was  told  that  a  suit  had  been 
brought,  founded  on  the  facts  alleged  in  this  bill ;  that  it 
had  been  prosecuted  by  respectable  counsel ;  that  it  was 
then  pending ;  that  if  any  one  could  make  title  by  reason 
of  those  facts,  he  alone  could.    This  was  clear,  direct,  and 
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specific.  It  was  not  only  enough  to  put  the  complainant 
on  inquiry,  but  it  referred  him  to  the  very  source  from 
whence  this  bill  came ;  that  is,  to  Mr.  Warren ;  and  in- 
formed him  where  he  could  find  a  particular  narrative  of 
the  charges,  and  the  evidence  in  support  of  them. 

It  must  be  remembered  also,  that  the  complainant  was 
acting  in  a  fiduciary  capacity,  and  that  a  duty  was  incum- 
bent on  him  to  make  inquiry  concerning  property  of  the 
bankrupt,  when  he  had  authentic  information  that  a 
third  person  was  charged  with  concealing  it,  to.  de£raud 
creditors. 

It  has  been  argued,  that,  as  Mr.  Stewart  was  the  coun- 
sel of  Hilton,  the  Court  ought  to  presume  that  he  repre- 
sented his  client's  case  favorably,  and  gave  Mr.  Carr  an 
impression  that  his  client  was  innocent  of  the  frauds.  But 
Mr.  Carr  knew  the  fact  that  Mr.  Stewart  was  Hilton's 
counsel.  And  if  that  fact  requires  the  Court  to  presume 
that  Mr.  Stewart's  representation  would  naturally  be  favor^ 
able  to  his  client,  it  required  Mr.  Caxr  to  presume  the 
same  thing.  But  in  truth,  he  should  have  acted  not  on 
any  mere  impressions,  but  on  the  specific  and  substantive 
facts  stated  to  him ;  that  -the  firauds  had  been  charged  in 
a  bill  filed  in  the  Supreme  Judicial  Court  of  Maine,  by 
respectable  counsel,  whom  be  has  now  employed  in  this 
suit ;  that  the  bill  was  coming  to  a  hearing,  and  that,  in 
the  view  of  the  defendant's  counsel,  whatever  title  existed, 
belonged  to  him  as  a  trustee  for  creditors.  It  was  not 
necessary  that  he  should  then  believe  the  frauds  existed. 
It  was  enough  that  his  attention  was  called  to  them,  that 
he  was  put  on  his  guard,  and  that  he  had  sufficient  inform- 
ation to  lead  him  to  the  facts.  It  thus  became  his  duty 
to  know  them ;  and  after  the  lapse  of  sufficient  time  to 
make  the  necessary  inquiries,  he  must  be  treated  as  if  he 
had  performed  this  duty,  and  did  know  them.     Three 
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years,  wanting  but  twenty-three  days,  elapsed  after  this 
notice,  before  the  bill  was  filed.  Eleven  months  and  up- 
wards, is  too  mnch  time  to  allow  for  making  the  necessary 
inquiries,  considering  that  both  the  compkdnant  and  Mr. 
Warren  lived  in  the  city  of  Bangor,  that  the  suit  was 
pending  in  the  county  of  Penobscot,  and  that,  by  an  ex- 
amination of  the  bankrupt  himself,  ijie  whole  matter  could 
have  been  sifted  to  the  bottom,  in  far  less  time  than  eleven 
months. 

Our  opinion  is,  that  the  eighth  section  of  the  bankrupt 
act  affords  a  complete  bar  in  tUs  case ;  and  the  bill,  for 
this  cause,  must  be  dismissed. 


BicHABn  B.  AiBET  vs.  The  Brio  Ann  C.  Pratt  and  Leo- 
nard B.  Pratt,  Master -and  Claimant. 

In  a  suit  in  rem  by  a  mate,  to  recoTer  his  wages  under  the  shipping  articles,  the 
Coort  cannot  inyestigate  an  allegation  of  miscondnct  as  matter,  while  in 
the  temporaiy  command  of  the  yessel  as  master,  in  a  voyage,  daring  which 
the  master  was  not  on  board,  with  a  yiew  of  inflicting  a  forfi^tnre  of  wages 
as  mate. 

This  was  a  libel  in  the  admiralty.  The  case  is  stated 
in  the  opinion  of  the  Court. 

Curtis,  J.  The  libellant  claims  his  wages,  as  mate,  for 
the  voyages  of  the  brig  Ann  C.  Pratt,  which  are  described 
in  the  opinion  of  the  Court  in  the  case  of  Carrington  et  al. 
against  that  vessel,  decided  at  the  last  term  of  this  court. 
The  claimant  alleges  a  forfeiture  of  the  wages  by  three 
different  instances  of  misconduct. 

The  first  is,  that  the  libellant  did  not  bring  the  brig  back 
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to  Si  Michael,  when  driven  to  sea  from  that  island.  The 
facts,  upon  which  this  cause  of  forfeiture  depends,  have 
been  already  considered  in  the  case,  upon  the  bottomry 
bond,  {supra  p.  340,)  and  the  conduct  of  the  libellant  found 
not  open  to  serious  objection. 

The  second  ground  relied  on  by  the  claimant  is,  that 
when  the  brig  was  driven  to  sea,  there  was  on  board,  in  a 
trunk  belonging  to  the  master,  specie  ^<  to  the  amount  of 
$1000,  or  near  that  sum ; "  that  the  libellant  broke  open 
the  trunk,  took  the  money  into  his  own  possession,  and  has 
not  accounted  for  it. 

That  such  a  trunk  was  on  board,  containing  some  specie, 
which  the  libellant  took  possession  of,  is  admitted.  The 
evidence  concerning  his  having  broken  the  trunk  to  obtain 
it  is  conflicting,  and  the  fact,  standing  by  itself,  does  not 
seem  to  me  material.  Because,  in  the  actual  circumstances 
in  which  the  libellant  was  placed,  be  had  a  right  to  take 
and  use  this  specie.  He  had  become  the  temporary  mas- 
ter of  the  brig,  which  needed  repairs.  This  money  was  on 
board,  and  belonged  to  the  owner  of  the  vessel.  It  was 
the  duty  of  the  libellant  to  use  it  in  payment  for  the  re- 
pairs. If,  as  the  claimant  asserts,  the  trunk  was  locked, 
and  Captain  Pratt  had  the  key,  the  libellant  might  prop^y 
force  the  lock.  If,  as  the  libellant  alleges,  the  key  was  left 
in  the  lock,  he  could  have  no  motive  to  use  force  upon  it, 
and  it  would  be  difficult  to  believe  he  did  so. 

I  do  not  pause  to  determine  this  question  of  fact,  for  the 
reasons  above  indicated,  which  are  in  accordance  with  the 
ground  assumed  in  the  answer.  That  alleges  it  to  have 
been  the  duty  of  the  libellant  to  apply  the  specie  to  make 
payment  for  the  repairs ;  and  if  this  be  so,  the  particular 
mode  in  which  the  libellant  got  it  out  of  the  trunk  is 
unimportant,  unless  it  be  connected  with  some  other  cir- 
cumstance tending  to  prove  fraud. 


SEPTEMBER  TERM,  1853.  397 

Airey  v.  Tin  Brig  Ann  C.  Pratt. 


In  the  acooant  of  the  disbursements  for  the  repairs  of  the 
brig  at  St.  Thomas,  the  sum  of  $307.10  is  credited  to  the 
vessel,  as  so  much  cash  received  from  the  libellant;  who 
admits  that  he  retained,  for  his  own  use,  fifty  dollars,  and 
says  he  paid  the  sum  of  |^192.90  <<  to  the  crew,  and  to  dis^ 
burse  the  vessel,"  and  that  this  accounts  for  the  whole  of 
the  specie  which  was  on  board,  amounting  to  the  sum  of 
five  hundred  and  fifty  doUars  only,  and  4iot  the  sum  of  one 
thousand  dollars,  as  is  alleged  in  the  answer. 

Considering  that  the  accounts  of  Carrington  &c  Co.,  who 
"were  the  consignees  of  the  vessel,  show  liirge  disburse- 
ments for  the  vessel,  including  payments  to  and  for  the 
seamen,  I  confess  this  account  by  the  libellant  of  these 
funds,  is  not  entirely  satisfactory  to  my  mind.  But  the 
claimant  has  offered  no  other  legal  evidence  of  the  amount 
of  the  specie  on  board,  or  of  its  disbursement  or  retention 
by  the  libellant.  The  answer  simply  declares  that  there 
was  on  board,  in  specie,  the  sum  of  $1,000,  or  about  that 
sum,  and  that  the  libellant  has  not  accounted  for  it  Un- 
less the  deposition  of  the  libellant,  taken  in  the  suit  on  the 
bottomry  bond,  is  invc^ed  into  this  case,  I  find  no  evidence 
whatever  to  show  the  amount  of  specie  on  board  ;  because 
this  suit  being  against  the  master,  as  well  as  the  brig,  his 
deposition  is  not  evidence.  And  if  the  libellant'9  deposi- 
tion is  to  be  considered  as  put  in  evidence,  the  whole  of 
it  must  be  read,  and  taken  to  be  true,  unless  shown  by 
satisfactory  evidence  to  be  false.  Though  clouded  by  some 
grave  suspicions,  I  cannot  say  fliat  the  case  affords  sufii- 
dent  grounds  upon  which  to  rest  a  charge  of  fraudulent 
misappropriation  of  money  left  on  board,  contrary  to  the 
sworn  statements  of  the  libellant  in  his  deposition  ;  and, 
therefore,  I  do  not  find  this  ground  of  forfeiture  to  be  made 
out,  in  point  of  fact. 

VOL.  I.  34 
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It  remains  to  consider  the  last  alleged  cause  of  forfeiture, 
which  is  the  same  investigated  in  the  suit  on  the  bottomry 
bond.  It  appears  that  the  libellant,  while  acting  as  tem- 
porary master  at  St.  Thomas,  in  concert  with  the  bottomry 
holder,  gave  a  bottomry  bond  on  the  brig  for  a  larger  sum 
than  was  actually  advanced,  for  the  purpose  of  defrauding 
the  underwriters  on  the  vessel.  The  question  is,  whether 
this  misconduct  forfeits  the  wages  claimed  in  this  suit 

Forfeiture  of  the  wages  of  seamen,  though  in  some  cases 
regulated  by  positive  law,  rests  upon  violation  of  contract, 
the  performance  of  which  is  enforced  by  the  marine  law 
by  .means  of  this  species  of  punishment  Consequently, 
before  such  a  forfeiture  can  be  adjudged,  it  must  appear 
that  the  contract,  under  which  the  wages  are  claimed,  has 
been*  violated.  It  is  not  enough  that  some  other  contract, 
between  the  same  parties,  has  been  broken,  however  gross 
the  wrong  may  be.  Now,  this  is  a  libel  in  rem  by  the  mate, 
to  recover  the  wages  due  to  him  in  that  capacity.  The 
claim  for  wages,  as  temporary  master,  can  not  be  enforced 
against  the  vessel.  It  is  no  part  of  the  subject-matter  of 
this  libel,  which  does  not  allege  it,  but  confines  the  demand 
to  the  wages  due  to  the  libellant  as  mate,  pursuant  to  his 
written  contract  in  the  shipping  articles.  The  libel  lays 
no  foundation  for  any  inquiry  into  an  implied  contract, 
arising  out  of  the  emergency  of  a  temporary  command, 
either  for  the  purpose  of  awarding  or  withholding  compen- 
sation, for  services  rendered  in  that  command.  That  is  a 
subject,  the  merits  of  which  can  be  investigated  only  in  a 
suit  founded  on  that  contract  If  it  is  found  to  have  exist- 
ed, and  to  have  been  so  violated  as  to  come  within  the 
principles  upon  which  the  marine  law  inflicts  a  forfeiture, 
and  the  pleadings  lay  the  necessary  foundation  for  such  an 
adjudication,  a  forfeiture  of  rights,  under  the  implied  con- 
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tract,  for  a  gross  breach  of  its  duties,  would  follow.    Bot 
in  a  suit  founded  on  a  very  different  contract,  to  lecoTer 
compensation  for  services  which  are  unconnected  with  the 
duties  alleged  to  have  been  neglected,  I  cannot  see  how  a 
forfeitare  can  be  inflicted.     Sach  is  this  case ;  for  in  his 
capacity  of  mate,  it  is  not  alleged  the  libellant  was  gailty 
of  any  neglect  of  daty.     The  charge  is,  that  after  he  had 
succeeded  to  the  command,  and  in  the  course  of  exercising 
it,  he  failed  in  the  honest  performance  of  its  obligations. 
This  charge  does  not  seem  to  me  to  meet  the  claim,  and, 
therefore,  without  prejudice  to  any  rights  of  the  claimant 
in  any  suit  arising  out  of  the  implied  contract,  I  am  of 
opinion  it  must  be  dismissed.     I  think  it  proper  to  add, 
however,  that  if  it  had  appeared  that  the  misconduct  of 
the  libellant  had  occasioned  damage  to  the  claimant,  I 
should  have  thought  it  proper  to  suspend  the  decree  until 
he  could  have  an  opportunity  to  bring  a  suit  for  its  reco- 
very, to  the  end  that  a  set-off  might  be  mad^ ;  and  also, 
that,  as  the  libellant  admits  he  appropriated  to  his  own  use 
the  sum  of  fifty  dollars,  he  must  be  taken  to  have  done 
this  in  the  only  way  in  which  it  was  honest  for  him  to  do 
it,  and  that  was  as  part  payment  of  his  wages  ;  and  so, 
this  amount  must  be  deducted  from  the  amount  of  his 
wages. 

I  do  not  think  he  can  qualify  his  own  wrong,  in  taking 
this  money  from  the  funds  of  the  vessel,  and  sending  it 
home,  by  alleging  he  did  it  in  his  capacity  of  temporary 
master,  and  so  will  account  in  that  capacity,  and  not  as 
mate.  He  had  no  right  to  take  it  in  the  capacity  of  mas- 
ter  or  mate  ;  and  I  consider  it  my  duty  Xo  treat  it  as 
part  payment  of  his  wages ;  the  only  debt,  so  far  as  now 
appears  to  the  Court,  due  to  him  from  the  vessel  or  the 
owner. 
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As  this  deduction  does  not  appear  to  have  been  made  in 
the  District  Court,  its  decree  mupt  be  altered  in  this  parti- 
cular ;  in  all  other  respects,  it  is  affirmed,  I  allow  no  costs 
on  the  appeal  to  either  party. 

RowCi  for  the  libellant. 

W.  P.  Fessenden^  contra. 
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Iasigi  et  al.  vs.  Bbown  el  dL 

The  15th  sction  of  the  Act  of  September  24, 1789,  (1  Stat,  at  Laige,  82,)  em- 
powering the  courts  of  the  United  States  to  compel  the  production  of  books 
and  papers  in  trials  at  law,  has  so  far  altered  the  common  law  as  to  inflict 
upon  the  party  the  penalty  of  a  nonsuit  or  defwilt,  upon  the  non-production 
of  a  paper,  instead  of  merely  letting  in  the  opposite  party  to  parol  proof. 

An  order  to  produce  may  be  applied  for  before  trial,  upon  notice. 

A  prima  Jbeie  case  of  the  existence  of  the  paper,  and  its  materiality,  must  be 
made  out,  and  the  Court  will  then  pass  an  order  nin,  leaying  the  opposite 
party  to  produce,  or  show  cause  at  the  trial,  where  alone  the  materiality  can 
be  finally  decided. 

The  fact  that  a  bill  of  discovery  has  been  filed  and  answered,  but  the  papers 
not  produced,  is  not  a  bar. 

This  was  a  motion,  grounded  on  affidavit,  to  compel  the 
production  and  deUvery  to  the  clerk  of  the  court,  of  certain 
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papers  alleged  to  be  material  on  a  trial  at  law  of  this 
action.  The  existence  of  the  papers  and  their  materiality, 
were  not  denied.  But  the  motion  was  resisted  on  the 
ground  that  the  party  moving  had  already  filed  a  bill  of 
discovery,  covering  many  of  the  facts  of  the  case,  and, 
among  others,  these  documents  ;  and  though  copies  of 
them  had  not  been  annexed  to  the  answer,  yet  their  con- 
tents were  described ;  and  it  was  urged  that,  having  re- 
sorted to  this  mode  of  discovery,  the  party  must  read  the 
answer,  and  could  not  have  the  benefit  of  the  order  under 
the  act  of  Congress. 

Curtis,  J.  By  the  common  law,  a  notice  to  produce  a 
paper,  merely  enables  the  party  to  give  parol  evidence  of 
its  contents,  if  it  be  not  produced.  Its  non-production  has 
no  other  legal  consequence.  This  act  of  Congress  has 
attached  to  the  non-production  of  a  paper,  ordered  to  be 
produced  at  the  trial,  the  penalty  of  a  nonsuit  or  default. 
This  is  the  whole  extent  of  the  law.  It  does  not  enable 
paorties  to  compel  the  production  of  papers  before  trial, 
but  only  at  the  trial,  by  making  such  a  case,  and  obtaining 
such  an  order  as  the  act  contemplates.  The  applicant 
must  show  that  the  paper  exists,  and  is  in  the  control  of 
the  other  party ;  that  it  is  pertinent  to  the  issue,  and  that 
the  case  is  such  that  a  court  of  equity  would  compel  its 
discovery. 

The  application  for  such  an  order  may  be  made,  on 
notice,  before  trial.  There  is  a  manifest  convenience  in 
allowing  this.  But,  at  the  same  time,  I  think  the  Court 
should  not  decide  finally  on  the  materiality  of  the  paper, 
except  during  the  trial ;  because  it  would  occupy  time  un- 
necessarily, and  it  might  be  very  difficult  to  decide  before 
hand,  whether  a  paper  was  pertinent  to  the  issue,  and 
whether  it  was  so  connected  with  the  case,  that  a  court  of 
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equity  would  compel  its  production.  These  points  could 
ordinarily  be  decided  without  difficulty  during  a  trial,  after 
the  nature  of  the  case,  and  the  posture  and  bearings  of  the 
evidence  are  seen. 

If  the  notice  is  made  before  the  trial,  the  correct  practice 
seems  to  me  to  be,  after  the  moving  party  has  made  a 
primd  facie  case,  to  enter  an  order  nisi;  leaving  it  for  the 
other  party  to  show  cause  at  the  trial  He  must  then 
come  prepared  to  produce  the  paper,  if  he  fails  to  show 
cause. 

I  think  such  an  order  should  be  made  in  this  case.  The 
fact  that  a  bill  of  discovery  was  filed,  is  not  a  bar.  If  the 
answer  contained  what  it  alleged  to  be  copies  of  the  papers, 
the  party  would  still  have  a  right  to  use  the  originals.  He 
is  not  bound  to  act  upon  the  assumption  that  the  copies 
are  correct;  and, in  some  cases,  correct  copies  are  not  equi- 
valent to  originals.  Under  the  laws  of  the  United  States, 
both  the  lemedy  by  a  bill  of  discovery,  and  by  an  order  to 
produce,  are  given.  If  a  party  chooses  to  go  to  the  expense 
of  both,  the  Court  cannot  deprive  him  of  one  of  them,  unless 
it  can  clearly  see  that  the  other  has  been  completely  effectual, 
so  that  any  further  proceeding  must  be  simply  useless,  or 
intended  to  harass  the  other  party.  That  is  not  so  here. 
The  answer  does  not  contain,  or  annex,  even  copies  of  the 
papers  called  for. 

Let  an  order  be  entered  to  produce,  at  the  trial,  the 
papers  described  in  the  motion,  or  show  cause  at  the  trial 
why  the  same  are  not  produced. 
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Georoe  M.  Barnard  et  oL  vs.  Marcus  Morton. 

The  sixteenth  section  of  the  Tariff  Act  of  Aagnst  30, 1843,  (5  Stat,  at  L«nge, 
563,)  is  not  repealed  by  the  Tariff  Act  of  July  30, 1846,  (9  Stat  at  Laige. 
42,)  and  still  prescribes  the  rale  for  ascertaining  the  dutiable  Talne  of  mer- 
chandise, procored  hj  purchase,  on  which  an  ad  valorem  duty  is  imposed. 

The  expense  of  sacks,  in  which  salt  is  packed  for  importation  from  liyer- 
pool,  is  embraced  ander  the  words  "  all  costs  "  in  that  section,  and  is  to  be 
added  to  the  market  valae,  to  ascertain  the  datiable  value. 

i 

This  was  an  action  for  money  had  and  received  by  Bar- 
nard, Adams  &  Co.,  against  Marcas  Morton,  late  Collector 
of  the  Customs  for  the  Port  of  Boston,  to  recover  a  sum 
of  money  alleged  to  have  been  illegally  exacted  as  duties. 
After  introducing  witnesses,  the  substance  of  whose  testi- 
mony appears  in  the  opinion  of  the  Court,  the  parties 
agreed,  that,  upon  this  evidence,  and  the  law  applicable 
thereto,  the  Court  should  direct  a  verdict. 

Curtis,  J.  On  the  third  day  of  February,  1849,  Messrs. 
Barnard,  Adams  &  Co.  entered,  at  the  custom-house  in 
Boston,  2670  sacks  of  salt,  imported  from  Liverpool.  The 
invoices  specified,  first,  the  cost  of  the  salt ;  second,  the 
number  and  cost  of  the  sacks  in  which  the  salt  was  im- 
ported ;  third,  the  charges,  consisting  of  river  freight,  dock 
and  town  dues,  mats,  cartage  of  sacks,  and  filling;  and 
fourth,  the  commissions.  The  Collector  assessed  the  ad 
valorem  duty  of  twenty  per  centum  on  the/ooting  of  the 
invoice.  The  plaintiffs  protested  against  so  much  of  the 
duty  as  was  thus  imposed  on  the  cost  of  the  sacks,  and, 
having  paid  it,  this  action  is  brought  to  recover  it  back. 

The  plaintiffs  have  called  witnesses,  skilled  in  the  trade, 
who  have  testified,  that  long  before  the  tariff  law  of  1846, 
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invoices  of  salt  were  accastomed  to  be  made  as  these  are 
made ;  that  the  cost  of  the  sacks  in  which  the  salt  is  ex- 
ported, had  not  usually  or  ever  been  included  among  the 
"charges."  One  witness,  who  had  been  extensively  en- 
gaged in  the  trade  for  ten  years,  and  had  resided  in  Liver- 
pool one  half  that  time,  testified,  that  the  salt  exported 
from  Liverpool  is  chiefly  made  in  the  county  of  Cheshire ; 
that  the  manufacturers  have  agents  at  Liverpool,  who  sell 
it,  deliverable  either  at  the  works,  or  at  the  port  of  Liver- 
pool. It  is  sold  in  bulk,  by  the  ton,  and  the  purchaser 
directs  it  to  be  packed  in  bleached  or  half-bleached  sacks, 
the  former  for  fine  salt,  the  latter  for  coarse.  Except  some 
fine  salt,  known  as  ^  Factory-filled  salt,"  it  comes  down 
the  Mersey  in  bulk,  and  is  filled  on  board,  or  alongside  the 
vessel  in  which  it  is  exported,  at  the  expense  of  the  pur- 
chaser. The  seller  procures  the  bags  for  the  purchaser, 
and  makes  a  separate  charge  to  him  of  their  cost;  and  the 
invoices  make  the  bags  a  distinct  item.  The  charges  in  the 
invoices  are  the  expenses  incident  to  getting  the  article  on 
shipboard.  The  seller  of  the  salt  procures  the  sacks, 
puts  the  salt  in  them,  and  charges  the  salt  and  the  sacks 
to  the  purchaser;  this  is  the  cost  of  the  salt;  then  the 
charges  are  added.  The  whole  constitutes  the  cost  of  the 
cargo. 

The  other  witnesses,  called  on  both  sides,  confirm  this 
statement,  so  far  as  their  knowledge  extends;  and  they 
add  nothing  to  it,  except  the  fact  that  salt  in  bulk,  and 
bag-salt,  is  each  a  distinct  and  well-known  article  of  com- 
merce In  the  United  States. 

Upon  these  facts,  the  question  is,  whether  the  cost  of 
the  sacks  is  to  be  added  to  the  cost  of  the  salt  in  bulk,  in 
ascertaining  the  dutiable  value  of  salt  imported  in  sacks 
from  Liverpool. 

The  law,  under  which  this  duty  was  exacted,  is  the  Act 
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of  July  30,  1846,  9  Stat,  at  Large,  42.  This  law  does 
not  contain  any  provisions  directing  the  mode  in  which 
the  dutiable  value  of  articles,  upon  which  it  levies  an  ad 
valorem  duty,  shall  be  ascertained.  And  the  first  question 
raised,  and  to  be  determined,  is,  whether  any,  and  what 
other  law  or  laws,  are  so  far  left  in  force  by  this  act,  as  to 
give  the  rule  for  ascertaining  the  dutiable  value  of  mer- 
chandise on  which  the  tariff  of  1846  imposes  ad  valorem 
duties. 

It  is  argued,  by  the  plaintiff's  counsel,  that  this  act 
has  repealed  the  preceding  Tariff  Act  of  August  30, 1842, 
including  the  sixteenth  and  seventeenth  sections,  which 
prescribe  the  mode  of  ascertaining  the  dutiable  value  of 
merchandise  procured  by  purchase. 

The  Act  of  1846  contains  no  other  repealing  clause  than 
what  is  found  in  its  seventh  section.  <<  That  all  acts  and 
parts  of  acts  repugnant  to  the  provisions  of  this  act,  be, 
and  the  same  hereby  are,  repealed."  But  this  act  imposes 
throughout  ad  valorem  duties ;  and,  as  already  observed,  it 
contains  no  specific  provisions  as  to  the  instrumentalities, 
by  means  of  which  the  dutiable  values  of  the  articles  it 
subjects  to  duties  are  to  be  ascertained,  or  the  times  and 
places  in  reference  to  which  such  values  are  to  be  com- 
puted, or  the  items  which  are  to  be  reckoned  as  part 
thereof.  Yet  such  provisions  are  not  only  proper,  but,  as 
has  been  shown  by  experience,  are  necessary  parts  of  a  just 
and  equal  system  of  laws,  levying  ad  valorem  duties,  and 
have  been  so  treated  since  the  year  1823  in  the  legislation 
of  Congress.  It  follows,  that  the  then  existing  provisions 
of  law  on  those  subjects,  so  far  from  being  repugnant  to 
this  Act  of  1846,  are  needful,  to  carry  it  into  practical  effect ; 
aiid,  therefore,  could  not  be  considered  as  repealed  by  its 
eleventh  section,  even  if  there  is  found  in  it  no  express 
reference  to  existing  laws,  as  affording  rules  on  these 
subjects. 
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This  question  of  repeal  was  argued  as  if  it  depended  on 
the  interpretation  to  be  placed  on  the  eighth  section  of  the 
Act  of  1846 ;  and  the  plaintiffs'  counsel  insisted,  that  this 
section  was,  throughout,  applicable  solely  to  cases  of  addi- 
tions made  to  the  invoice  cost  of  imports  by  the  owner, 
consignee,  or  agent ;  and  consequently,  that  the  reference 
made  therein  to  existing  laws,  adapted  them  for  such  cases 
only.     This  section  is  in  these  words : 

"  That  it  shall  be  lawful  for  the  owner,  consignee,  or 
agent  of  imports  which  have  been  actually  purchased,  on 
entry  of  the  same,  to  make  such  additioi;  in  the  entry  to 
the  cost  or  value  given  in  the  invoice,  as,  in  his  opinion, 
may  raise  the  same  to  the  true  market  value  of  such  im- 
ports in  the  principal  markets  of  the  country  whence  the 
importation  shall  have  been  made,  or  in  which  the  goods 
imported  shall  have  been  originally  manufactured  or  pro- 
duced, as  the  case  may  be ;  and  to  add  thereto  all  costs 
and  charges  which,  under  existing  laws,  would  form  pari 
'  of  the  true  value  at  the  port  where  the  same  may  be  en- 
tered, upon  which  the  duties  may  be  assessed.  And  it 
shall  be  the  duty  of  the  Collector,  within  whose  district 
the  same  may  be  imported  or  entered,  to  cause  the  dutia- 
ble value  of  such  imports  to  be  appraised,  estimated,  and 
ascertained,  in  accordance  with  the  provisions  of  existing 
laws ;  and  if  the  appraised  value  thereof  shall  exceed,  by 
ten  per  centum  or  more,  the  value  so  declared  on  the  entry, 
then,  in  addition  to  the  duties  imposed  by  law  on  the 
same,  there  shall  be  levied,  collected,  and  paid,  a  duty  of 
twenty  per  centum  ad  valorem  on  such  appraised  value.'' 

Perhaps  this  is  the  true  interpretation  of  the  section. 
But  it  by  no  means  follows  that  cases  not  within  it  are 
not  to  be  subject  to  existing  laws,  both  as  to  the  mode  of 
ascertaining  the  dutiable  value,  and  the  assessment  of  an 
additional  duty  of  twenty  per  centum,  in  case  that  ap- 
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praised  value  shall  exceed  the  declared  value  ten  per 
centum  or  more.  It  would  be  strange,  indeed,  if  this 
penalty  were  to  be  inflicted  when  an  attempt  was  made 
by  the  importer  to  correct  the  invoice  value  before  entry, 
and  were  not  to  be  inflicted  when  no  attempt  was  made 
to  correct  it;  and  it  would  be  still  stranger,  if  the  law 
pointed  out  a  mode  of  ascertaining  the  dutiable  value  in 
the  former  class  of  cases,  but  left  the  latter,  probably  far 
the  larger  class,  without  any  mode  of  ascertaining  that 
value,  save  by  the  invoices  made  abroad.  If,  therefore,  the 
eighth  section  is  to  receive  the  interpretation  contended 
for,  a  point  which  I  do  not  find  it  necessary  to  determine, 
the  inference  would  be,  that  having  made  special  provision 
for  a  particular  class  of  cases  of  altered  values,  it  was 
thought  necessary,  by  express  terms,  to  bring  them  under 
the  same  existing  provisions  of  law,  as  all  other  cases  were 
to  be  governed  by ;  and  that  therefore  it  was,  that  in  re- 
spect to  them,  there  is  an  express  enactment  to  that  effect; 
while  all  other  cases  are  left  to  be  governed  by  those  ex- 
isting provisions  which  are  not  repugnant  to  the  law  <^ 
1846,  but  are  necessary  to  its  just  and  equal  execution. 

The  sixteenth  and  seventeenth  sections  of  the  Act  of 
1842  were  not  designed  to  be  applicable  merely  to  cases 
arising  under  that  law.  The  sixteenth  section  begins  as 
follows :  ^'  That  in  all  cases  where  there  is  or  shall  be  im- 
posed any  ad  valorem  rate  of  duty,  &c.,  it  shall  be  the  duty 
of  the  Collector  to  cause  the  actual  market  value,  or  whole- 
sale price  thereof,  at  the  time  -when  purchased,  &c,  to  be 
appraised,  estimated,  and  ascertained,"  &c.  And  then  fol- 
lows a  set  of  provisions  to  enable  the  Collector  to  dis- 
charge this  duty.  This  system,  digested  from  former  laws, 
with  some  alterations,  was  in  force  when  the  dd  valorem 
tariff  of  1846  was  enacted ;  and  the  inference  is  irresistible, 
that  it  is  to  continue  to  operate  upon  all  cases  of  ad  va^ 
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lorem  duties  levied  on  merchandise  procured  by  purchase, 
under  this  Act  of  1846,  which  has  made  no  new  provisions 
on  the  subject. 

It  was  argued  that,  by  the  Act  of  March  3, 1851,  (9  Stat 
at  Large,  629,)  Congress  has,  in  terms,  made  it  the  duty 
of  the  Collector  to  cause  the  dutiable  value  of  articles  to 
be  appraised,  estimated,  and  ascertained;  and  that  this 
shows  it  was  not  previously  his  duty,  and  proves  that  there 
was  an  omission  in  the  law  of  1846,  which  it  was  the 
object  of  this  law  of  1851  to  supply.  But  a  close  exami- 
nation of  this  last  mentioned  law,  and  of  the  circumstances 
'  in  which  it  was  enacted,  will  lead  to  an  opposite  conclu- 
sion. 

Just  before  this  law  was  enacted,  an  interpretation  had 
been  put  by  the  Supreme  Court  on  the  fifth  section  of  the 
Act  of  March  1, 1823,  (3  Stat,  at  Large,  732,)  and  on  the 
sixteenth  section  of  the  law  of  1846,  to  the  effect  that  the 
value,  at  the  time  of  the  procurement  of  merchandise  im- 
ported from  the  country  of  its  production,  was  the  value 
to  be  ascertained.  Greely  v.  Thompson^  10  How.  225; 
Maxwell  v.  Gfriswoldj  10  How.  242.  The  practice  at  the 
custom-house,  under  instructions  from  the  Treasury  De- 
partment, is  understood  to  have  been  to  ascertain  the  value 
at  the  time  of  exportation.  This  law  of  1851,  in  its  first 
section,  enacted  —  ''That  in  all  cases  where  there  is  or  shall 
bq  imposed  any  ad  valorem  rate  of  duty,  &c.,  it  shall  be 
the  duty  of  the  Collector,  &c.,  to  cause  the  actual  matket 
value,  or  wholesale  price  thereof,  at  the  period  of  the  export- 
ation, to  the  United  States^  to  be  appraised,  estimated,  and 
ascertained,"  &c. 

The  purpose  of  Congress  clearly  was,  to  repeal  so  much 
of  the  fifth  section  of  the  Act  of  1823,  and  of  the  sixteenth 
section  of  the  Act  of  1842,  as  fixed  the  time  of  procure- 
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ment  as  the  period,  in  reference  to  which  the  value  was  to 
be  assessed ;  and  snbstitnte  therefor  the  time  of  exporta- 
tion. This  clearly  implies  that  Congress  considered  the 
sixteenth  section  as  still  in  force.  And  in  this  law,  also, 
no  means  of  fixing  the  valae  are  provided ;  and  there  is, 
therefore,  a  tacit  but  clear  reference  to  the  modes  which 
theretofore  had  been  provided  for  that  end,  by  the  sixteenth 
section  of  the  Act  of  1842,  in  cases  of  imports  purchased, 
and  by  the  Act  of  1823,  in  cases  of  imports  procured  other- 
wise than  by  purchase. 

I  say  the  modes  provided  by  these  two  laws;  because  it 
seems,  from  the  terms  of  the  sixteenth  section  of  the  Act 
of  1842,  that  it  can  be  applied  only  to  imports  procured  by 
purchase,  and  that  if  procured  otherwise  than  by  purchase, 
it  is  still  necessary  to  recur  to  the  provisions  of  the  Act  of 
1823,  which  required  proceedings  differing  materially  from 
those  of  the  Act  of  1842. 

It  may  be  added,  that  though  the  question  now  made 
concerning  the  repeal  of  the  sixteenth  section  of  the  Act 
of  1842,  has  not,  so  far  as  I  am  aware,  been  distinctly  pre- 
sented before ;  yet  the  case  of  Griswold  v.  Maxwell  pro- 
ceeds upon  the  ground  that  it  is  not  repealed.  And  it  has 
been  treated  as  in  force  in  many  cases.  Morloi  v.  Law* 
renccj  1  Blatch.  R.  608 ;  Norcross  v.  Oreely^  supra,  p.  114. 

It  is  a  question  of  so  much  importance,  that  after  it  had 
been  argued  at  the  bar,  I  thought  it  proper  to  consider 
it  somewhat  more  at  large  than  its  intrinsic  difficulty,  per- 
haps, required. 

This  section  of  the  Act  of  1842  being  in  force,  we  must 
look  to  it  for  the  rule  governing  this  case,  which  is  one  of 
purchase.  It  requires  the  Collector  to  ascertain  the  dutia- 
ble value  of  this  import,  by  adding  to  its  market  value, 
^^  all  costs  and  charges,  except  insurance,  and  including  in 
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every  case  a  charge  for  commissions  at  the  usual  rate,  as 
the  true  value  at  the  port  where  the  same  may  be  entered, 
upon  which  duties  shall  be  assessed." 

The  object  of  the  law  is,  to  ascertain  the  true  value  of 
the  article  at  the  port  where  the  same  is  entered;  and  the 
mode  of  ascertaining  that  value  is,  to  add  to  the  market 
price  abroad,  all  costs  and  charges. 

The  article  entered  was  salt.  But  it  appears  there  are 
two  kinds  of  salt  known  in  this  market ;  salt  in  bulk,  and 
bag-salt.  The  latter  is  what  the  plaintifis  entered.  Their 
entry  is,  "2670  sacks  salt."  The  question  is,  whether  the 
price  of  the  sacks  is  a  cost  or  charge,  within  the  meaning 
of  this  law.  That  it  is,  in  point  of  fact,  one  of  the  ex- 
penses incurred  abroad,  to  give  the  article  the  character  of 
bag-salt,  is  clear. 

But  it  is  insisted  that  it  is  not  one  of  the  charges,  within 
the  meaning  of  this  law,  because  it  has  never  been  known 
as  such  to  merchants.  This  msiy  be  admitted ;  but  is  it 
not  one  of  the  costs  of  the  article  known  as  bag-salt  ?  It 
is  argued  that "  all  costs  and  charges  "  means  no  more  than 
aU  charges..  But  it  is  the  duty  of  the  Court,  in  construing 
a  statute,  to  give  effect  to  every  word  used  by  the  legisla- 
ture, if  an  appropriate  meaning  can  be  .attached  to  it. 
And  inasmuch  as  the  cost  of  the  bags  is  in  fact  one  of  the 
costs  of  the  article  entered,  if  it  be  true  that  it  cannot 
come  ni)der  the  word  "  charges,"  an  appropriate  effect  can  be 
•given  to  the  word  "  costs." 

Among  the  items,  denominated  "  charges  "  in  the  invoices, 
are  the  expenses  of  carting  the  bags.  It  is  not  denied  in 
the  protest,  nor  is  there  any  ground  to  deny,  that  this  is 
properly  denominated  one  of  the  charges,  and  is  to  be 
added  to  the  market  value  of  the  salt  If  so,  it  would  be 
strange,  if  the  expense  of  the  sacks  themselves  were  to 
be  excluded. 
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Take  the  definition  of  the  word  "  charges  "  given  by  one  of 
the  witnesses  —  the  expenses  of  getting  the  article  on  ship- 
board ;  if  the  cartage  of  the  sacks  comes  into  the  charges, 
it  must  be  because  the  sacks  are  a  component  part  of  the 
article  bag-salt ;  and  if  so,  the  cost  of  the  sacks  is  one  of 
the  costs  of  that  article. 

This  word  "  costs  "  is  used  for  the  first  time,  I  believe,  in 
this  law,  in  addition  to  the  word  charges.  See  Acts 
1823,  3  Stat  at  Large,  732  §  5 ;  1828,  4  Stat  at  Large, 
273,  §  8 ;  1832,  4  Stat  593,  §  15.  And  I  do  not  perceive 
any  sound  reason  why  it  may  not  be  so  construed  as  to 
cover  the  expense  of  packages,  in  which  imports  usually 
purchased  in  bulk  are  placed,  after  the  purchase,  and  be- 
fore exportation.  This  expense  is  strictly  one  of  the  costs 
of  the  article  as  imported,  and  at  the  same  time  it  does 
not  enter  into  the  market  value  of  the  article  abroad, 
which  is  sold  in  bulk,  as  it  would,  if  there  sold  in  such 
packages.  It  differs,  also,  entirely  from  the  case  of  a  duty 
expressly  levied  upon  the  article  in  such  packages,  as  upon 
wine  in  bottles ;  and  from  the  case  of  a  specific  duty  upon 
salt,  as  under  the  Act  of  1832. 

My  opinion  is,  that  the  cost  of  packages,  into  which 
articles  purchased  in  bulk  are  placed,  before  exportation, 
by  means  gf  which  the  article,  when  thus  imported,  has 
acquired  in  commerce  a  distinct  character,  as  bag-salt,  in 
contradistinction  to  salt  in  bulk,  is  one  of  the  costs  of  that 
import,  within  the  meaning  of  the  sixteenth  section  of  the 
Act  of  1842 ;  and  consequently,  that  the  cost  of  the  sacks 
was  in  this  case  properly  included  in  the  sum  on  which 
the  duty  was  to  be  assessed. 

Pursuant  to  the  agreement  of  the  parties,  a  verdict  is  to 
be  directed  for  the  defendant. 

Clioate  and  Bell^  for  the  plaintiffs. 

Halletty  (District  Attorney,)  for  the  defendant 
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John  Kriesler  vs.  Marcus  Morton. 

Under  the  act  of  Febnuuy  25,  1845,  (5  Stat  at  Laige,  727,)  reqniriqg  a  pro- 
test ia  writing,  at  or  before  the  payment  of  daties,  to  enable  the  party  paying 
to  maintain  an  action,  no  sabstantive  ground  of  objection  to  the  payment, 
not  contained  in  the  protest,  can  be  taken  at  the  trial 

A  protest  haying  stated  only,  that  the  invoice  yaiae  was  correct,  the  plaintiff 
was  not  allowed  to  show  that  the  appraisement  was  not  made  in  conformity 
tohiw.  N 

The  fact  that  the  Depnty  Collector  dictated  the  form  of  the  protest,  does  not 
estop  the  Collector  from  denying  its  sufficiency  for  a  purpose,  which  does  not 
appear  to  have  been  brought  to  the  notice  of  the  Depnty  Collector. 

This  was  an  action  for  money  had  and  received  against 
the  defendant,  who  was  formerly  Collector  of  the  Castoms 
for  the  Port  of  Boston,  to  recover  an  excess  of  daties 
alleged  to  have  been  illegally  exacted. 

At  the  trial,  the  plaintiff  produced  the  entry  of  the  mer- 
chandise, in  which  its  value  was  declared  on  oath,  in  the 
usual  form,  and  then  showed  that  he  had  been  compelled 
to  pay,  in  addition  to  the  ad  vcUarem  duty  imposed  by  law, 
a  duty  of  twenty  per  cent.  The  merchandise  consisted  of 
fruit  and  raisins  imported  from  M^aga,  and  entered  in 
October,  1848.  Previous  to  paying  this  additional  duty, 
the  consignees  of  the  plaintiii^  who  is  a  foreign  merchant, 
made  the  following  protest :  "  We  hereby  protest  against 
paying  the  additional  duty,  on  the  within  goods,  as  we 
consider  them  fairly  invoiced  at  the  time  and  place  of 
exportation." 

The  plaintiff  here  rested  his  case.  The  defendant  then 
called  one  of  the  government  appraisers  of  the  port  of 
Boston,  who  produced  an  appraisement  in  writing,  signed 
by  himself  and  another  government  appraiser,  by  which  it 
appeared,  that  they  valued  the  goods  as  of  the  time  and 
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place  of  exportation.  It  was  admitted  that  the  goods  were 
the  product  of  the  country  whence  they  were  exported.  It 
further  appeared  that  the  plaintiff,  having  appealed  from 
this  decision  of  the  appraisers,  two  merchant  appraisers 
were  appointed  by  the  Collector,  who  also  valued  the  goods 
as  of  the  time  and  place  of  exportation,  and  decided  that 
that  value  exceeded  the  invoice  value  by  more  than  ten 
per  centum.  But  these  appraisers  did  not  actually  see 
and  examine  the  goods. 

The  plaintiff's  counsel  insisted,  that  both  these  appraise- 
ments weie  void,  and  consequently  not  sufficient  in  law  to 
displace  the  value  as  declared  in  the  entry,  because  the 
valuation  should  have  been  as  of  the  {ime  and  place  of 
procurement,  and  because  the  merchant  appraisers  did  not 
see  the  goods.  But  the  Court  ruled,  that  as  neither  of 
these  grounds  of  objection  to  the  paymtot  was  specifically 
pointed  out  in  the  protest,  they  were  not  open  to  the 
plaintiff  on  the  trial. 

The  plaintiff  then  offered  to  prove,  that  the  form  of  the 
protest  was  dictated  by  the  Deputy  Collector,  and  he  read 
a  circular  from  the  Secretary  of  the  Treasury,  under  date 
of  May  15, 1845,  (1  May.  318,)  in  which  it  is  said :  «  It 
will  be  but  just  to  importers,  who  may  hereafter  mamfest 
dissatisfaction  at  the  charge  of  duties,  and  doubt  of  their 
legality  at  the  time  of  their  payment,  or  prior  thereto,  to 
make  them  fully  aware  of  the  requirements  of  the  act  re- 
fered  to,  in  relation  to  protests."  And  he  insisted  that  the 
defendant  was  estopped  from  denying  the  sufficiency  of 
the  protest.  But  the  Court  excluded  the  evidence  and  the 
defendants  had  a  verdict.  The  plaintiff  moved  for  a  new 
trial. 

Curtis,  J.  The  questions  involved  in  this  motion,  are 
of  very  considerable  importance,  because  they  are  under- 
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stood  to  affect  other  cases,  and  certainly  have  a  direct 
bearing  on  the  practice  of  merchants  in  making  their  pro- 
tests. 

The  principal  question  is,  whether  the  plaintiff  had  com- 
plied with  the  requirement  of  the  last  clause  of  the  Act  of 
Ck)ngress  of  February  26,  1845,  6  Stat,  at  Large,  727. 
It  is  as  follows :  ''  Nor  shall  any  action  be  maintained 
against  any  collector,  to  recover  the  amount  of  duties  so 
paid  under  protest,  unless  the  said  protest  was  made  in 
writing,  and  signed  by  the  claimant,  at  or  before  the  pay- 
ment of  said  duties,  setting  forth,  distinctly  and  specifi- 
cally, the  grounds  of  objection  to  the  payment  thereof." 

Did  this  protest  set  forth  distinctly  and  specifically  the 
grounds  of  objection  to  the  payment  of  the  additional 
duty  of  twenty  per  cent  ? 

The  Act  of  July  30,  1846,  §  8,  (9  Stat,  at  Large,  43,) 
requires  "  the  Collector  within  whose  district  the  same  may 
be  imported  or  entered,  to  cause  the  dutiable  value  of  such 
imports  to  be  appraised,  estimated,  and  ascertained  in  ac- 
cordance with  existing  laws  ;  and  if  the  appraised  value 
thereof  shall  exceed,  by  ten  per  centum  or  more,  the  value 
so  declared  on  the  entry,  then,  in  addition  to  the  duty 
imposed  by  law  on  the  same,  there  shall  be  levied,  col- 
lected, and  paid,  a  duty  of  twenty  per  centum  ad  valorem 
on  such  appraised  value." 

It  is  questionable  whether  the  whole  of  this  section  does 
not  apply  solely  to  the  cases  of  declarations  of  increased 
values  voluntarily  made  by  the  owner,  consignee,  or  agent, 
before  entry.  But  this  is  not  material  in  the  present  case ; 
because  it  has  been  determined  in  the  case  of  Barnard 
V.  Morton^  that  if  this  express  reference  to  existing  laws, 
contained  in  the  eighth  section  of  the  Act  of  1846,  does  not 
make  them  applicable  to  other  cases  than  those  mentioned 
in  the  first  part  of  that  section,  still  the  sixteenth  and 
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seventeenth  sections  of  the  Act  of  1842,  were  in  force  as 
to  goods  procured  by  purchase ;  and  this  law  makes  it  the 
duty  of  the  Collector  to  impose  an  additional  duty,  in  case 
the  appraised  value  exceed  the  declared  value  a  certain 
amount. 

Neither  of  these  laws  refers  to  the  actual  value,  as  ascer- 
tainable by  evidence  aliunde^  but  exclusively  to  the  ap- 
praised value.  If  the  appraisement  results  in  thb  greater 
sum,  the  penalty  must,  by  law,  be  imposed,  and  it  is  no 
answer  to  such  a  case,  for  the  importer  to  assert  that  his 
declared  value  was  the  true  value.  Such  an  assertion,  even 
if  proved,  displaces  no  element  in  the  case  required  by  law 
to  be  visited  with  the  penalty.  It  would-  still  be  true  that 
the  appraised  value  exceeded  it,  and  that  the  Collector  had 
legally  exacted  the  additional  duty.  It  follows  that  the 
only  grounds  open  to  the  importer  in  such  a  case  are,  to 
deny  that  the  appraisement  was  made,  in  accordance  with 
existing  laws,  or  that  it  had  resulted  in  that  excess  over  the 
declared  value,  which  requires  the  Collector  to  impose  the 
penalty.  On  the  trial  of  this  case,  the  plaintiff  denied  the 
former  of  these,  viz.  that  the  appraisement  was  made  in 
accordance  with  the  law.  His  grounds  were,  that  the  law 
required  the  appraisers  to  see  the  goods,  and  to  appraise 
their  value  as  of  the  time  and  place  of  procurement ;  and 
that,  in  point  of  fact,  they  did  not  see  the  goods,  and  did 
appraise  them  as  of  the  time  and  place  of  exportation. 

But  the  protest  does  not  set  forth  or  allude  to  either  of 
these  grounds  of  objection.  It  simply  says,  the  invoice 
value  is  the  true  value ;  which,  as  already  stated,  is  not  a 
valid  ground  of  objection,  and  certainly  is  not  the  ground 
now  relied  on. 

It  has  been  suggested  at  the  bar,  that,  in  some  former 
cases,  the  same  form  of  protest  has  been  held  sufficient  to 
enable  the  plaintiff  to  recover  after  an  appraisement.     It 
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is  qaite  possible,  that  protests  in  this  form  have  come  be- 
fore the  Court  in  other  trials.  I  have  a  recollection  of  one 
such  case ;  and  it  may  be,  that  objections  have  been  taken, 
at  the  trial,  to  such  protests,  and  that  such  objections  were 
held  not  to  be  tenable.  But  that  this  precise  objection  has 
ever  before  been  pointed  out,  I  am  not  aware.  It  having 
been  pointed  out  in  this  case,  I  have  considered  it,  both  at 
the  trial,  and  again  on  this  motion.  It  seems  to  me  to  be 
necessary,  under  this  Act  of  Congress,  to  set  forth,  in  the 
protest,  every  ground  of  objection  to  the  payment  protested 
against ;  and,  as  a  necessary  consequence,  no  ground  can 
be  taken  at  the  trial,  which  does  not  there  appear.  These 
protests  are  commercial  documents,  usually  made  in  the 
hurry  of  business,  and  entitled  to  a  liberal  interpretation. 
No  technical  precision  should  be  required.  But  they  must 
allege,  distinctly  and  specifically,  every  substantive  objec- 
tion to  the  payment,  so  that  it  shall  appear  that  it  was  in 
the  mind  of  the  party,  and  was  brought  to  the  knowledge 
of  the  Collector. 

I  think  the  plaintiff  did  not  comply  with  this  require- 
ment of  the  statute,  and,  consequently,  can  not  maintain 
this  action,  unless  the  other  point,  that  the  defendant  is 
estopped,  is  tenable. 

•  Passing  by  the  questions,  whether  it  is  in  the  power  of 
the  Collector  himself  to  waive  the  performance  of  whaft 
the  Act  of  Congress  requires,  and  ^whether  the  act  of  the 
Deputy  Collector,  in  this  behalf,  binds  the  Collector,  I  am 
not  able  to  perceive,  in  this  case,  ground  for  an  estoppel  to 
prevent  the  Collector  from  insisting  on  the  objection  to  the 
protest  now  taken.  That  objection  is,  in  substance,  that 
the  protest  is  not  so  drawn  as  to  enable  the  plaintiff  to 
deny  that  the  appraisers  saw  the  goods,  or  appraised  their 
value  as  the  law  requires.     There  is  an  additional  fact 
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stated  in  the  motioa  for  a  new  trial,  as  newly  discovered, 
viz.  that  in  making  the  appraisement,  the  appraisers  were 
governed  by  an  invoice  of  fruit  imported  into  New  York, 
without  knowing  its  quality  when  compared  with  the  plain- 
tiff's goods.  This  fact,  if  legitimately  in  the  case,  can  have 
no  influence,  save  in  connection  with' the  fact  that  the  ap- 
praisers did  not  examine  the  plaintiff's  goods.  But  it  was 
not  offered  to  be  proved,  that  the  Deputy  Collector,  when 
he  gave  the  advice  about  the  form  of  the  protest,  was  made 
aware  that  the  appraisers  did  not  see  the  goods ;  the  affi- 
davit of  Mr.  Worthington  states  that  this  fact  was  after-, 
wards  discovered ;  but  when,  in  reference  to  the  date  of 
the  protest,  does  not  appear  ;  and,  therefore,  neither  the 
Deputy  Collector,  nor  any  one  bound  by  his  act,  can  be 
estopped  from  denying  the  applicability  of  the  protest  to 
a  state  of  facts  not  laid  before  him ;  and  as  to  the  other 
objection,  that  the  appraisement  of  the  value  was  not 
made  as  of  the  time  of  procurement,  but  as  of  the  time 
of  exportation,  there  is  not  the  least  reason  to  suppose  that 
the  plaintiff,  at  that  time,  any  more  than  the  Deputy  Col- 
lector, believed  that  was  an  objection,  or  intended  to  em- 
brace it  in  his  protest  as  one  gromid  of  objection.  It  was 
not  until  the  decisions  of  the  Supreme  Court,  in  Greely 
V.  Thompson^  10  How.  225,  and  Chiswold  v.  Maxwellj  10 
How.  242,  that  it  became  known  that  this  mode  of  pro- 
ceeding at  the.  custom-house,  under  the  instructions  of 
the  Secretary  of  the  Treasury,  was  not  in  conformity  to 
law,  and  this  protest  shows  that  the  plaintiff  did  not  then 
rely  on  this  objection,  for  it  makes  reference  to  the  time 
of  exportation,  as  the  time,  in  respect  to  which  the  correct- 
ness of  the  valuation  is  to  be  judged.  To  let  the  plaintiff 
in  now,  to  a  ground  not  taken  in  the  protest,  because  the 
Deputy  Collector  did  not  apprise  him  of  the  necessity  of 
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taking  an  objection,  not  then  thought  of  by  either  of  them, 
wonld  be  canying  the  doctrine  of  estoppel  to  a  dangerous 
length. 

The  motion  for  a  new  trial  is  overruled,  and  judgment 
is  to  be  rendered  on  the  verdict. 


Olivia  B.  Ward  et  al.  vs.  James  S.  Amory  et  al. 

An  express  limitation  in  a  beqnest  or  derise,  shonld  not  be  held  to  be  con- 
trolled by  implications  drawn  from  other  provisions  in  the  will,  if  thelattefi 
by  any  fair  intendment,  can  be  reconciled  with  the  former. 

A  power  of  disposal  by  will,  does  not  enlarge  an  interest  in  the  donee  of  the 
power,  beyond  what  is  expressly  limited. 

The  quantity  of  estate  taken  by  tmstees  depends  on  the  purposes  of  the  tmst. 

A  derise  of  a  fee  to  trustees  and  their  heirs,  with  anthority  to  sell,  is  consistent 
with  an  executory  bequest  of  the  fee  to  others,  after  a  life  estate. 

The  rule  in  Shelly's  case  is  not  applicable  to  a  devise  of  an  equitable  estate  for 
life  to  the  ancestor,  and  a  legal  estate,  after  the  termination  of  the  life  estate, 
to  the  heirs. 

On  a  bill  by  husband  and  wife,  to  recover  property  of  the  wife,  the  Court 
directs  a  settlement  on  the  wife,  unless  satisfied,  upon  a  s^arate  examination 
of  the  wife,  that  it  is  voluntarily  waived. 

This  was  a  biU  in  equity  to  enforce  the  trusts  of  the  will 
of  Mrs.  Sarah  W.  Sullivan.  The  bill  was  filed  by  three 
married  daughters,  and  one  unmarried  daughter,  of  the 
testatrix,  (the  former  suing  by  their  next  friends,  their 
husbands  being  also  complainants,)  the  two  surviving  sons 
of  the  testatrix,  (one  son,  John  T.  S.  Sullivan,  named  in 
the  will,  having  died,  in  the  lifetime  of  the  testatrix,)  and 
Anne  Stewart  Newton,  a  granddaughter  of  the  testatrix, 
who,  being  a  minor,  also  sues  by  her  next  friend,  against 
James  S.  Amory  and  Stephen  H.  Perkins,  the  trustees 
named  in  the  will. 
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The  questions  raised,  and  the  clauses  in  the  will  giving 
rise  to  them,  are  stated  in  the  opinion  of  the  Court 

Curtis,  J.  The  complainants  allege,  that  by  the  will  of 
Mrs.  Sullivan,  they  have  severally  become  equitably  enti- 
tled to  certain  real  and  personal  estate,  now  held  in  trust 
by  the  respondents,  and  they  pray  to  have  those  trusts 
executed,  and  the  legal  title  to  the  property  conveyed  to 
them.  The  trustees  claim  no  beneficial  interest  in  the 
property  for  themselves,  but  they  deny  the  titles,  which  the 
complainants  assert  in  their  bill.  The  principal  question 
is,  whether  by  the  will,  the  complainants  acquired  the  titles 
on  which  they  now  rely. 

The  clauses  in  the  will,  having  a  material  bearing  on 
this  question,  are  as  follows  : 

"  And  I  do  now,  therefore,  hereby  devise  and  bequeathe 
as  well  the  said  estate  of  my  late  husband,  now  in  trust, 
as  aforesaid,  as  all  other  property,  real,  personal  and  mixed, 
to  which  I  have  any  title  in  my  own  right,  however  de- 
rived to  me,  and  of  which  I  may  die  seised  or  possessed, 
or  may  rightfully  claim,  to  James  S.  Amory,  of  said  Bos- 
ton, and  Stephen  H.  Perkins,  of  Brookline,  in  the  county  of 
Norfolk,  and  Commonwealth  aforesaid,  merchants,  to  them 
and  to  their  heirs  and  assigns,  and  to  the  survivor  of  them, 
and  to  the  heirs  and  assigns  of  such  survivor,  and  to  such  suc- 
cessor or  successors  as  the  Judge  of  Probate  may  appoint, 
hereby  requesting  said  Judge  of  Probate  to  make  appoint- 
ments as  vacancies  may  occur,  so  that  the  trust  herein  pro- 
vided for  may  be  duly  executed.  This  bequest  and  devise 
to  said  James  S.  Amory  and  Stephen  H.  Perkins,  is  in  trust 
nevertheless  to  them,  their  successors  and  assigns,  for 
the  following  purposes,  viz.  Firsts  to  pay  my  just  debts. 
Second,  after  providing  for  all  costs  and  charges  of  execut- 
ing this  trust,  my  will  is  that  the  residue  of  the  estate  be 
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divided  into  eight  equal  shares,  and  that  the  income  or  inie* 
rest  of  one  share  be  paid  to  my  son  James  S.  Sallivan,  and  to 
each  of  my  two  sons,  John  T.  S.  Sallivan  and  Meredith 
Sullivan,  and  to  mpfour  daughters^  Sarah  W.  Oakey,  Olivia 
B.  Ward,  Marianne  A.  Schley,  and  Hepsebah  S.  Sullivan, 
each  the  income  of  one  share,  and  to  Anne  Stewart  New- 
ton, my  grandchild,  likewise  the  interest  or  income  of  one 
share  during  the  respective  lives  of  all  my  said  sons  and 
daughters,  and  of  my  said  granddaughter.  Atid  as  to  the 
share  of  the  estate,  to  t/ie  income  of  which^  as  above  pro- 
vided, my  children  are  to  be  entitled  respectively,  my  will 
further  is,  that  in  case  any  one  or  more  of  them  die  before 
me,  their  heirs  at  law  shall  respectively  be  entitled  to  have 
and  receive  the  portion  or  portions  of  income  that  would 
have  come  to  such  sons  or  daughters,  or  to  my  grand- 
daughter, had  they  survived  me,  and  to  the  portion  of  the 
principal  that  would  come  to  them  in  like  manner.  And 
such  of  my  said  sons  and  daughters  as  survive  me  and  my 
granddaughter,  (the  coverture  of  the  daughters,  and  grand- 
daughter, if  they  are  married,  notwithstanding,)  shall  have 
power  to  DISPOSE  of  their  interest  in  the  estate  by  will  as 
they  see  fit.  And  if  one  or  more  of  them  die  intestate, 
their  share  of  the  estate  shall  go  to  their  heirs  at  law  re- 
spectively. Provided  always^  that  none  but  Anne  Stewart 
Newton's  maternal  relations  shall  be  recognized  as  heirs  at 
law,  or  be  considered  as  capable  of  taking  under  this  will. 
And  as  to  the  shares  in  the  estate  which  are  to  go  to  my 
daughters  and  granddaughter,  as  above  provided^  my  will 
is,  that  they  be  considered  their  separate  property,  and  free 
from  all  liability  under  any  contracts  of  their  husbands 
respectively,  or  their  creditors,  that  is,  the  creditors  of  their 
husbands  (their  coverture  notwithstanding.)  Third,  I  do 
hereby  authorize  and  empower  James  S.  Amory  and  Ste- 
phen H.  Perkins,  before  named,  their  associates,  and^  any 
VOL.  I.  36 
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fatare  trastee,  or  their  successors  as  aforesaid,  to  make  and 
execute  any  deed  or  deeds  of  the  real  estate  held  by  them 
under  this  trust  and  to  convey  the  same  for  any  consider- 
ation which  they  may  think  proper,  and  in  as  full  and  am- 
ple a  manner  as  I  cotlld  do  myself. 

"  And  I  do  authorize  and  empower  them  to  alien,  sell, 
convey,  and  change  and  reinvest  any  personal  estate  of 
which  they  shall  become  possessed  as  trustees  under  this 
instrument,  at  their  discretion ;  each  one  being  responsible 
for  his  own  acts  only,  and  not  for  the  acts  of  any  other 
trustee,  and  I  desire  that  no  bonds  be  required  at  the  pro- 
bate office,  of  my  trustees  above  named.  Fourth.  Having 
entire  confidence  in  said  James  S.  Amory  and  Stephen  H. 
Perkins,  I  do  hereby  make  them  joint  executors  of  this  will, 
as  well  as  trustees,  and  I  request  them  to  accept  the  trust, 
inasmuch  as  I  shall  feel  that  I  shall  h^ve  done  the  last  ser- 
vice in  my  power  for  my  family,  if  they  will  take  upon 
themselves.this  trust  and  the  execution  thereof. 

*•  In  witness,  &c.,  this  28th  of  September,  1848." 

The  complainants  allege  that  the  fee-simple  in  the  realty, 
and  the  whole  equitable  interest  in  the  personalty,  passed 
to  them  ;  and  this  upon  two  grounds. 

First :  because  such  appears  to  have  been  the  intention 
of  the  testatrix,  as  gathered  from  the  whole  of  her  will 

Second :  because,  so  far  as  respects  the  realty,  the  rule 
in  Shelly's  case  gives  the  fee-simple  to  them,  as  the  first 
takers  of  an  estate  of  freehold,  to  whose  heirs  the  remain- 
der is  limited. 

The  first  of  these  grounds  raises  a  question  of  constrac- 
tion ;  the  second  depends  on  the  applicability  to  this  case 
of  a  well-known  rule  of  law,  which  operates,  if  at  all, 
wholly  irrespective  of  the  intent  of  the  testatiix. 

Upon  the  first  of  these  inquiries,  it  is  clear,  that,  by  the 
second  clause  of  the  will,  the  testatrix  has  expressly  given 
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to  ber  grandchildy  and  to  each  of  her  children^  a  life  estate ; 
but  it  has  been  ingeniously  and  learnedly  ai^ed  that  tbe 
^wordsy  ^^  during  the  respective  lives  of  all  my  said  sons  and 
daughters,  and  of  roy  granddaughter/'  are  controlled  by  sub- 
sequent provisions  of  the  will,  showing  an  intent  to  devise 
and  bequeathe  to  them  the  fee-simple  of  the  realty  and  the 
principal  of  the  personalty. 

It  is  necessary  to  distinguish  the  realty  Irom  the  person- 
alty, because  different  rules  are  applicable  to  each. 

Where  the  interest  or  income  of  a  fund  is  bequeathed 
through  a  trdstee,  or  directly  to  the  legatee,  without  any 
words  limiting  the  donation  of  the  trust,  or  the  enjoyment 
by  the  legatee,  the  principal  is  regarded  as  bequeathed  to 
him.  Philips  v.  Chamberlain^  4  Ves.  51 ;  Haig  v.  Suriney^ 
1  Sim.  &  Stu.  487 ;  Hawkins  v.  Hawkins^  7  Sim.  178 ; 
Qarke  v.  Gouldj  7  Sim.  197 ;  Earle  v.  C^m,  1  Johns.  C. 
R.494. 

But  if  it  appears  from  the  context,  that  only  the  produce 
of  the  fund  was  intended  for  the  legatee,  the  principal 
does  not  pass ;  and  one  mode  in  which  this  may  appear  is 
the  insertion  of  words  limiting  the  duration  of  the  trust, 
through  which  alone  the  legatee  is  to  take.  Choke  v.  Bauh 
ler^  2  Keen,  54 ;  ScoU  v.  TTie  Earl  of  Scarborough,  1  Bev. 
154 ;  Clowes  v.  Clowes^  9  Sim.  403 ;  2  Roper  on  Leg.  1477, 
and  cases  there  cited. 

In  this  will,  there  are  not  only  the  express  words  confin- 
ing tbe  interest  of  the  legatees  in  their  income  to  their 
lives,  but  there  is  no  provision  for  extending  the  duration 
of  the  trust,  through  which  they  are  to  take,  beyond  their 
lives ;  no  duty  being  imposed  on  the  trustees  to  receive  the 
income,  or  pay  it  to  any  one,  after  the  decease  of  the  lega- 
tees. Standing  alone,  therefore,  there  would  seem  to  be 
no  doubt  that  this  clause  in  the  will  would  not  bequeathe 
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the  capital  or  principal  to  the  legatees,  but  only  the  income 
daring  their  lives. 

Indeed,  this  has  not  been  questioned  by  the  complain- 
ants' counsel ;  but  he  correctly  argues  that  we  must  look  at 
the  whole  will,  and  he  insists  that  other  parts  of  it  are 
sufficient  to  control  this  clause,  and  to  show  that  the  testa* 
trix  really  intended  to  give  the  whole  fund. 

There  is  one  general  observation,  which  I  think  entitled 
to  weight ;  in  construing  a  will,  so  inartificially  drawn  as 
this  is,  it  is  unsafe  to  set  aside  the  express  terms  employed 
by  the  testatrix  in  the  very  clause  in  which  the  bequest  is 
made,  because  it  is  found  not  easily  reconciled,  or  perhaps 
not  completely  reconcilable  with  language  used  in  other 
parts  of  the  instrument.  It  may  reasonably  be  assumed, 
that  when  the  testatrix  made  the  provision  that  her  child- 
ren should  take  the  income  through  trustees  during  their 
lives,  she  was  aware  of  the  effect  of  the  terms  she  em- 
ployed, and  intended  what  she  there  expressed ;  while  in 
making  other  provisions  subsidiary  to  this  bequest,  she 
might  be  inattentive  to  the  effect  of  her  language  upon 
the  bequest  already  made,  and  which  may  be  supposed  in 
some  degree  to  have  passed  out  of  her  view ;  and,  there- 
fore, when  an  intent  has  been  once  clearly  expressed  in  a 
will,  and  the  instrument  then  goes  on  to  deal  with  other 
subjects,  this  clear  intent  should  prevail,  unless  it  is  plainly 
modified  or  controlled  by  what  is  subsequently  said. 

In  this  case,  it  is  argued  that  the  power  of  disposal  by 
will,  shows  clearly  the  testatrix  meant  to  bequeathe,  not  the 
income  merely,  for  life,  but  the  whole  fund.  The  power  is 
in  these  words :  ^^  And  such  of  my  said  sons  and  daughters 
as  survive  me,  and  my  granddaughter,  (the  coverture  of 
the  daughters  and  granddaughter,  if  they  are  married,  not- 
withstanding,) shall  have  power  to  dispose  of  their  interest 
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in  the  estate  by  will  as  they  see  fit ;  and  if  one  or  more  of 
them  die  intestate,  their  share  of  the  estate  shall  go  to  their 
heirs  at  law  respectively." 

That  a  power  of  disposal  by  will  does  not,  of  itself, 
enlarge  a  limited  interest,  is  well  settled.  A  bequest  to  A 
for  life,  and  after  his  death  to  snch  person  as  he  may  ap-* 
point,  by  will,  to  receive  the  same,  gives  only  a  life  estate 
to  A,  and  no  one  can  claim  through  him,  save  by  an  exe- 
cution of  the  power.  Oroft  v.  SUe^  4  Yes.  60 ;  Nannock 
V.  HbrtoHy  7  Ves.  391 ;  Bradley  v.  Westcoti,  13  Ves,  445. 

Bat  it  is  insisted  that  the  testatrix  speaks  of  what  is  to 
be  devised  by  the  children,  as  their  interest  in  the  estate, 
and  what  is  to  be  inherited  as  their  share  of  the  estate ; 
and  that  this  necessarily  implies  that  the  interest  of  each 
child  was  not  to  be  limited  to  his  or  her  life.  This  argu- 
ment must  be  admitted  to  have  much  weight,  but  when 
examined  by  all  the  lights  gained  from  the  whole  of  the 
will,  it  is  not  decisive. 

The  testatrix  had  previously  directed  that  her  estate 
should  be  divided  <4nto  eight  equal  shares,  and  that  the 
income  or  interest  of  one  share  should  be  paid  to  each  of 
her  children  and  her  grandchild,  during  their  respective 
lives."  She  is  now  providing  further,  that  each  may  dis- 
pose, by  will,  of  that  share  which  had  been  set  apart  for  his 
or  her  use,  and,  failing  to  make  a  will,  that  it  should  go  to 
his  or  her  heirs  at  law.  Apparently  she  considered  each  of 
these  shares  as  so  bequeathed  that  it  might  be  spoken  of  as 
the  share  of  tbe  child  to  whose  use  it  was  devoted  duribg 
life,  at  whose  disposal,  by  will,  it  was  left,  and  to  whose 
heirs  it  was  to  go  in  case  of  intestacy.  And  she  uses  the 
words,  "  their  interest  in  the  estate,"  as  synonymous  with 
**  the  shares  in  the  estate  set  apart  for  their  use."  In  the 
very  next  dause  this  is  apparent ;  for  she  there  uses  the 
phrase,  <^  and  as  to  the  shares  in  the  estate,  which  are  to 

36* 
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go  to  my  daughters  and  granddaughter,  as  above  pro* 
vided,"  &c.  Now,  the  manner  in  which  those  shares  were 
to  go  to  them,  <<  as  above  provided,"  was  for  life ;  so  that 
the  testatrix  here  uses  the  words,  ^<  the  shares  in  the  estate 
which  are  tp  go  to  my  daughters,"  simply  as  indicating  the 
shares  set  apart  for  their  respective  use.  A  few  sentences 
above,  she  said,  ^<  and  as  to  the  share  of  the  estate  to  the 
income  of  which,  as  above  provided,  my  children  are  to 
be  entitled  respectively,"  &c.  Here  she  has  inserted  the 
full  and  accurate  description  of  the  subject  In  the  other 
clauses,  she  describes  more  loosely  and  inaccurately;  but 
it  is  apparent  she  all  along  refers  to  the  same  subject  It 
is  true,  that  if  a  power  of  disposal  by  will,  annexed  to  an 
express  estate  for  life,  with  a  remainder,  in  case  of  intes* 
tacy,  to  the  heirs  of  the  first  legatee,  would  amount  to  a 
gift  of  the  whole  fund,  this  will  must  so  operate ;  for  all 
these  things  the  testatrix  undoubtedly  intended.  But  it 
has  been  already  stated  that  the  power  does  not  enlarge 
the  interest,  and  it  is  clear  the  heirs  at  law  may  take  per- 
sonalty as  purchasers,  if  the  testatrix  so  intended.  That 
she  did  so  intend  in  this  case,  appears  not  merely  from 
the  express  limitation  for  life,  and  the  gift  to  the  heirs  in 
remainder,  but  from  another  clause,  which  necessarily  de- 
depends  altogether  upon  the  heirs  taking  as  purchasers  by 
way  of  remainder.  That  clause  is  :  «  Provided  always^ 
that  none  but  Anne  Stewart  Newton's  maternal  relations 
shall  be  recognized  as  heirs  at  law,  or  be  considered  as 
capable  of  taking  under  this  will."  I  do  not  attach  very 
great  importance  to  the  concluding  words,  though  they 
indicate  that  the  testatrix  understood  the  heirs  were  to 
take  under  her  will,  and  not  by  descent  or  the  statute  of 
distributions ;  but  it  is  plain  that  the  whole  clause  must 
be  stricken  out  of  the  will,  as  inoperative,  if  the  heirs  do 
take  by  descent  or  from  the  ancestor,  for,  in  that  case,  all 
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who  are  by  law  entitled,  must  so  take.  To  strike  this 
clause  out  of  the  will,  would  be  a  far  graver  thing  than  to 
put  on  the  words,  *'  their  interest  in  the  estate,"  an  inter- 
pretation which,  though  not  consistent  with  their  natural 
meaning,  does  no  violence  to  what  may  be  fairly  consi- 
dered the  sense  in  which  they  were  used. 

What  is  said  above  applies  also  to  the  language  of  the 
codicil,  upon  which  some  reliance  was  placed,  and  it  needs 
no  further  comment. 

My  opinion  is,  that  the  children  and  grandchild  took 
only  an  equitable  interest  in  the  income  of  their  respective 
shares  during  life. 

As  to  the  realty,  the  intent  of  the  testatrix  was  the  same 
as  in  respect  to  the  personalty,  and  there  is  no  rule  of  law 
to  prevent  the  execution  of  that  intent  unless  the  rule  in 
Shelly's  case  is  applicable. 

To  decide  this  question,  it  is  necessary  jGjrst  to  determine 
what  estates  are  devised  by  this  will. 

It  is  a  settled  rule,  that  trustees  take  and  hold  under 
a  will  just  that  quantity  of  interest  necessary  to  enable 
them  to  discharge  the  duties  of  their  trust.  Neilson  v. 
Lagowy  12  How.  98 ;  Webster  v.  Cooper^  14  How.  499. 
To  these  trustees  and  their  heirs,  the  real  property  is  de- 
vised in  trust, 

1.  To  pay  debts. 

2.  To  divide  the  whole  property,  real  and  personal,  into 
shares. 

8.  To  pay  the  income  of  each  share,  after  deducting  the 
expenses,  &c.,  to  a  child  or  grandchild  for  life. 

4.  By  a  clear  implication,  though  it  is  not  expressed,  to 
hold  to  the  use  of  the  appointees  by  will  of  such  child ; 
and,  in  default  of  any  appointment,  to  the  use  of  its  heirs 
at  law. 

Prom  this  view  of  the  purposes  of  the  trust,  there  can 
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be  no  doubt  that  the  legal  estate  in  each  child,  daring  the 
life  of  that  child,  was  in  the  trustees.  See  Mr.  Jarman's 
note  to  1  Pow.  on  Dev.  221.  And  it  is  equally  dear,  that 
independent  of  the  power  of  sale  in  the  trustees,  which 
will  presently  be  noticed,  the  appointees  or  heirs,  as  the 
case  may  be,  would  take  a  legal  estate  by  way  of  execu- 
tory devise.  Nor  is  the  power  of  sale  in  the  trustees  in- 
consistent with  this ;  because,  though  the  power  implies 
that  the  trustees  have  a  fee-simple  vested  in  them,  and 
may  sell  and  convey  one,  and  thus  defeat  the  executory 
estates  in  the  particular  land  sold,  yet  there  is  no  difficulty 
in  substituting  one  fee  for  another  by  way  of  executory 
devise,  or  in  making  this  substitution  depend  upon  such 
contingencies  as  are  provided  for  in  this  will.  So  that 
though  a  fee-simple  is  actually  given  to,  and  is  to  be  held 
by,  the  trustees,  as  long  as  the  trust  continues,  if  no  sale  be 
made,  and  though  it  is  contingent  whether  appointees  or 
heirs  are  to  take,  yet,  where  the  trust^is  fully  performed, 
and  the  contingency  is  determined,  the  appointees  or  the 
heirs  will  take  at  once  a  legal  estate  in  fee-simple,  as  pur- 
chasers under  the  will,  by.  way  of  executory  devise,  the 
limitations  being  in  effect  to  Amory  and  Perkins  in  fee, 
provided  that  if  they  shall  not  have  sold  the  land  before 
the  death  of  the  child  or  grandchild,  then  it  is  to  go  to  the 
appointees  or  heirs  of  that  child  or  grandchild  in  fee.  See 
1  Pow.  on  Devises,  187.  And  it  is  not  material  whether 
this  estate  is  taken  by  the  appointees  or  heirs  by  way  of  a 
shifting  or  springing  use,  the  fee  being  in  the  trustees  to 
serve  that  use,  or  by, way  of  executory  devise  by  force  of 
the  statute  of  wills,  for  in  either  event  it  is  a  legal  estate 
in  fee-simple.  It  follows  that  the  rule  in  -Shelly's  case  is 
not  applicable  to  this  will ;  because  the  estate  limited  by 
it  to  the  ancestor  is  an  equitable  estate  for  life,  and  the 
estate  limited  to  the  heir  is  a  legal  estate  in  fee.    <<  It  fre- 
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qnently  happens,"  says  Mr.  Powell,  (Pow,  on  Dev.  432,) 
^  that  a  testator  devises  lands  in  trust  for  a  person  for  life, 
and  after  his  death  for  the  heirs  of  his  body,  but  gives  the 
trustees  some  office  in  regard  to  the  tenant  for  life,  that 
causes  them  to  retain  the  legal  estate  in  respect  of  his 
interest,  but  which,  being  confined  to  the  estate  for  life, 
does  not  prevent  the  limitation  to  the  heirs  of  the  body 
from  being  vested  in  them.  In  such  cases,  they  take  as 
purchasers."  See  the  cases  cited  by  him  in  locOy  and  in 
vol.  1,  p.  221,  n.  Playfordy.  Hoare,2  Younge  &  Jer.  175 ; 
6  Greenl.  Craise,  312. 

But  there  are  other  reasons  why  the  rule  in  Shelly's  case 
is  not  applicable  to  this  will.  If,  as  is  mentioned  by  the 
complainants,  the  provision  of  the  will,  that  none  but 
Anne  Stewart  Newton's  maternal  relations  shall  be  decreed 
heirs  at  law,  so  as  to  take  under  the  will,  applies  not  to 
the  heirs  of  the  granddaughter  alone,  but  to  the  heirs  of 
all  the  children,  then  the  limitation  is  not  to  the  heirs  at 
law,  but  only  to  a  particular  class  of  heirs ;  and  as  the 
same  persons  are  not  to  take,  upon  whom  the  law  would 
cast  the  inheritance,  the  limitation  is  not  within  the  rule 
in  Shelly's  case,     Webster  v.  Cooper^  14  How.  488. 

I  do  not  mean  to  decide  the  question  whether  this  is  the 
true  interpretation  of  the  will,  because  parties  not  before 
the  court  may  be  interested  in  it,  and  I  do  not  deem  it 
essential  to  the  case  to  decide  it.  But  I  take  it  as  the  in- 
terpretation asserted  by  the  complainants  themselves ;  and, 
if  correct,  it  destroys  this  ground  of  their  claim. 

But  independently  of  this,  I  am  of  opinion,  that  the 
statute  of  Massachusetts  governs  this  case.  That  statute 
is  as  follows  2  "  Where  lands  are  given  by  deed  or  will  to 
any  person  for  life,  and  after  his  death  to  his  heirs  jn  fee, 
or  by  words  to  that  effect,  the  conveyance  shall  be  con- 
strued to  vest  an  estate  for  life  only  in  such  taker,  and  a 
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remainder  in  fee^simple  in  his  heirs."  Rev.  Stats,  ch. 
59,  §  9. 

Two  reasons  are  assigned  why  this  statute  does  not 
include  this  case.  First,  that  a  power  of  disposal  by  will 
is  given  to  the  ancestor.  Second,  that  a  power  of  sale  is 
given  to  the  trustees.  But  the  mere  existence  of  these 
powers  does  not  prevent  the  limitation  to  the  heirs  from 
taking  effect  Notwithstanding  their  existence,  there  is 
still  a  limitation  to  one  person  for  life,  and  after  his  death, 
to  his  heirs  in  fee.  If  there  were  not,  there  would  be  no 
ground  to  maintain  that  the  rule  in  Shelly's  case  was  ap- 
plicable ;  for  the  only  reason  why  this  case  is  said  to  be 
within  that  rule  is,  that  the  will  gives  the  remainder  in  fee 
to  the  heirs  of  the  ancestor  to  whom  a  life  estate  is  given ; 
and  if  so,  the  case  is  within  the  words  of  the  statute*  A 
power,  given  either  to  the  tenant  for  life,  or  to  a  trustee, 
by  the  execution  of  which  the  remainder  may  be  defeated, 
not  being  inconsistent  with  the  application  of  the  rule  in 
Shelly's  case,  ought  not  to  be  held  inconsistent  with  the 
application  of  the  statute,  which  was  designed  to  abolish 
that  rule  in  the  cases  it  describes.  If  the  power  is  duly 
executed,  it  defeats  the  estates  given  to  the  heirs.  But,  as 
the  rule  in  Shelly's  case  does  not  require  that  they  should 
be  indefeasible,  so  neither  does  the  language,  nor  the  appa- 
rent  object  of  the  statute,  require  that  they  should  be  in- 
defeasible. 

The  purpose  of  the  statute  was  to  change  the  law,  so 
that  the  real  intent  of  testators  should  not  be  defeated  by 
a  technical  rule,  based  on  certain  fixed  principles,  which 
have  no  place  in  our  jurisprudence.  The  intention  of  this 
testatrix  to  have  the  ancestor  take  only  an  estate  for  life, 
and  the  heirs,  after  her  death,  take  the  fee,  if  no  will  or 
sale  should  be  made,  is  as  clear,  and  as  justly  entitled  to 
be  executed,  as  it  would  have  been  if   no  contingency 
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existed.  And  as  the  words  of  the  statute  are  satisfied,  I 
can  perceive  no  good  reason  why  this  case  should  not  be 
governed  by  it. 

My  opinion  is,  that  the  children  and  grandchild  took 
only  an  equitable  interest  for  life  in  the  realty. 

It  remains  to  consider  the  effect  of  that  clause  in  the 
will  which  disposes  of  the  portion  of  a  child  dying  in  the 
lifetime  of  the  testatrix. 

Bednced  to  those  words  only  which  are  applicable  to 
the  event  that  happened,  the  decease  of  one  of  her  sons,  its 
language  is  as  follows :  <^  In  case  one  of  my  sons  should 
die  before  me,  his  heirs  at  law  shall  be  entitled  to  the 
portion  of  income  that  would  have  come  to  him,  had  he 
survived  me;  and  to  the  portion  of  the  principal  that 
would  come  to  them  in  like  manner.'' 

I  think  the  purpose  tind  effect  of  this  clause  are,  to  put 
the  heirs  at  law  of  a  son,. dying  in  the  lifetime  of  the  tes- 
tatrix, in  the  place  of  the  son,  so  far  as  respects  the  income 
of  his  portion,  and  at  the  same  time,  to  give  to  them  the 
right  to  the  principal  fund,  which  they  would  have  had,  if 
this  son  had  survived  the  testatrix,  and  afterwards  died 
intestate.  So  that,  on  the  decease  of  the  testatrix,  the 
heirs  at  law  of  her  son,  John  T.  S.  SuUivan,  became  enti- 
tled, not  only  to  the  income  of  one  eighth  part  of  the 
estate,  but  also  to  the  capital  of  the  personalty,  and  the 
fee  of  the  realty.  In  other  words,  they  have  succeeded 
both  to  what  would  have  been  his  rights  and  their  own, 
had  he  survived  the  testatrix  and  died  intestate.  They 
have  thus  the  entire  beneficial  interest  in  the  property,  and 
may  call  for  a  conveyance  of  it  at  pleasure.  The  will 
provides  for  the  duration  of  the  trust,  as  to  each  child's 
share,  while  that  child  lives.  No  other  termination  of  the 
trust  is  fixed  by  the  will.     But  this  is  manifestly  inappli- 


432  MASSACHUSETTS. 

Ward  et  al,  v.  Amoiy  et  cd, 

cable  to  the  case  of  a  child  dying  before  the  testatrix ;  in 
which  case  the  heirs  at  law  of  such  child,  becoming  enti- 
tled both  to  the  income  and  principal,  the  trust  is  to  con- 
tinue no  longer  than  those  heirs  may  choose  to  require  its 
execution.  They  do  require  it  by  this  bill ;  and  it  must 
be  decreed,  subject  to  the  prior  trust  to  pay  the  debts  of 
the  testatrix. 

I  am  also  of  opinion,  that  the  provision  of  the  will, 
requiring  the  shares  of  the  daughters  and  granddaughter 
to  be  held  as  their  separate  property,  is  not  applicable  to 
what  they  take  under  the  will,  as  heirs  at  law  of  their 
brother.  The  language  of  the  will  points  only  to  the 
shares  set  apart  by  the  trustees,  for  their  several  use,  dur- 
ing their  respective  lives,  pursuant  to  the  directions  of  the 
will ;  and  therefore,  the  married  daughters  and  their  hus- 
bands, and  the  unmarried  daughter^  and  the  two  sons,  are 
entitled  to  receive  one  eighth  part  of  the  estate ;  but  the 
Court,  in  pursuance  of  the  usual  rule  which  is  adminis- 
tered when  a  husband  comes  into  equity  to  recover  pro- 
perty of  his  wife,  must  consider  the  married  daughters 
entitled  to  a  competent  settlement  out  of  this  fund,  unless 
satisfied  by  their  separate  examination,  before  a  commis- 
sioner, that  the  right  is  voluntarily  waived. 

One  direction  in  this  will  is,  that  after  the  payment  of 
debts,  the  trustees  shall  divide  the  whole  property  into 
eight  equal  shares.  This  has  not  been  done,  for  reasons 
stated  in  the  answer  of  the  trustees,  and  which  seem  to  be 
sufficient  to  have  thus  far  excused  the  performance  of  this 
duty.  At  any  rate,  no  complaint  is  made  that  any  loss  or 
embarrassment  has  been  thus  far  occasioned  by  its  omis- 
sion. But  it  is  a  plain  direction  of  the  will,  in  which  not 
only  the  legatees  for  life,  but  those  who  may  hereafter 
come  into  the  executory  estates,  as  appointees  or  heirs,  are 
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interested,  that  each  one  may  bear  the  losses  and  receive 
the  profits  appropriate  to  the  eighth  part  in  which  be  or 
she  is  interested ;  and  it  is  the  dnty  of  the  Ck>art,  upon 
this  bill,  to  see  that  this  direction  is  obeyed. 


United  States  vs.  Amariah  Mato. 

Under  what  drcnmstanees  a  person  indicted  for  a  mifldemeanor,  maj  plead 

hj  attornej. 

Mr.  Dodge  moved  to  be  allowed  to  plead  to  the  indict- 
ment, which  was  for  beating  a  seaman,  in  the  absence  of 
the  defendant  He  produced  a  special  power  of  attorney 
from  the  defendant  to  himself,  authorizing  him  to  plead 
and  defend  at  the  trial,  in  the  absence  of  the  defendant ; 
and  also  an  afiidavit,  showing  that  the  defendant  was 
master  of  a  vessel,  bound  on  a  voyage  and  ready  for  sea, 
when  he  was  arrested ;  and  that  if  he  were  to  remain  till 
the  trial,  he  would  lose  his  voyage,  and  be  subjected  to 
much  other  inconvenience.  The  District  Attorney  con- 
sented to  the  motion,  stating  that  it  was  a  case  of  no 
aggravated  character. 

Curtis,  J.  I  have  considered  this  motion  with  some 
care,  as  affecting  the  practice  of  the  Court ;  and  I  have 
also  conferred  with  the  District  Judge,  who  has  bad  occa- 
sion, heretofore,  to  pass  on  similar  questions.  I  will  state 
the  results  at  which  we  have  arrived. 

1.  To  save  his  recognizance,  even  in  case  of  a  misde- 
meanor, the  defendant  must  appear  personally. 

2.  He  is  liable  to  be  called  on  his  recognizance  at  any 
VOL.  I.  37 
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timei  either  on  the  motion  of  the  District  Attorney,  or  by 
the  order  of  the  Court,  on  its  own  motion,  if  it  sees  canse 
to  direct  it. 

3.  It  is  in  the  discretion  of  the  Conrt,  to  allow  one 
indicted  for  a  misdemeanor  to  plead  and  defend,  in  his 
absence,  by  attorney.  This  discretion  will  be  regulated  by 
the  following  circumstances. 

1.  That  it  is  not  an  ojSence  for  which  imprisonment  must 
be  inflicted. 

2.  The  Court  must  be  satisfied,  that  the  natore  of  the 
case,  and  its  circumstances,  are  such  that  imprisonment 
will  not  be  inflicted. 

3.  J^he  District  Attorney  must  consent,  or  it  must  ap- 
pear to  the  Court  that  he  unreasonably  and  improperly 
withholds  his  consent 

4.  Sufficient  cause  must  be  shown,  on  affidavit,  to  ac- 
count for  the  absence  of  the  defendant 

5.  A  special  power  of  attorney,  to  appear  and  plead  and 
defend  in  his  absence,  must  be  executed  by  the  defendant, 
and  filed  in  Conrt  by  the  attorney, 

I  have  considered  this  case ;  and  being  of  opinion  that 
its  facts  bring  it  within  these  requirements,  the  attorney 
may  be  admitted  to  plead  and  defend. 


Andrew  Barnett,  Libellant,  vs.  Daniel  B.   Luthbb. 

The  Admiralty  will  not  entertain  suits  for  merelj  nominal  damages  in  cases 
of  personal  torts,  not  involying  any  subject-matter  beyond  such  a  o\»im  for 
daauiges. 

This  was  an  appeal  from  the  District  Court  by  the  libel- 
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lanty  in  a  cause  of  damage.  The  libellant  was  a  seai^an 
on  board  the  baik  Mary  R.  Barney,  and  alleged  in  his  libel 
an  assault  by  the  master  and  mate  of  that  vessel,  for  which 
he  claimed  damages.  The  facts  appear  in  the  opinion  of 
the  Court. 

Curtis,  J.  It  appears,  from  the  evidence  in  this  case, 
that  the  libellant  had  been  engaged  in  painting  the  mizzen- 
mast  head,  and  when  he  came  down  to  dinner,  left  the 
paint-pot  BO  carelessly  secured,  that  by  the  motion  of  the 
vessel  the  paint  was  thrown  down  on  the  house.  The 
master  ordered  the  man  to  be  called  from  the  forecastle ; 
and  when  he  came  on  deck,  the  mate  ordered  him  to  go 
aloft  and  take  his  paint-pot  down.  The  man  went ;  but 
as  he  passed  aft,  he  used  insolent  language  towards  the 
officers,  who  were  all  on  deck.  The  master  ordered  him 
to  be  silent,  and  told  him  he  would  flog  him  if  he  did  not 
obey;  but  he  continued  to  grumble,  as  the  witness  ex- 
presses it,  until  he  came  down  to  the  deck,  and  then  he 
passed  over  to  the  weather  side,  where  the  master  was 
standing,  and  stopped  near  him,  looking  at  him,  as  the 
only  witness  who  describes  the  occurrence  says,  with  an 
insolent  look.  The  master  took  the  top-gallant  brace,  and 
struck  him  with  the  end  of  it  over  the  shoulder ;  the  man 
instantly  seized  the  master,  and  they  fell  together  on  the 
deck.  The  man  put  his  hand  back,  as  if  feeling  for  his 
sheath-knife ;  but  he  had  left  it  below.  The  second  mate 
then  interfered ;  the  master  got  up,  the  man  rose  to  his 
feet,  and  immediately  struck  the  second  mate,  who  re- 
turned the  blow ;  they  seized  each  other,  the  second  mate 
threw  him  down,  and  while  down,  struck  him  once  or 
*  twice  in  the  face.  The  man  was  then  put  in  irons  until 
the  next  morning,  but  not  deprived  of  his  food.  The  next 
day  he  was  set  at  libejrty. 
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This  case  has  been  argued  upon  the  ground  that  a  tech- 
nical assault  by  the  master  is  made  out  by  the  evidence ; 
and  that,  since  the  Act  of  Congress  of  September  28, 1850, 
(9  Stat  at  Large,  515,)  abolishing  the  punishment  of  flog- 
ging in  the  navy  and  in  vessels  of  commerce,  the  master 
cannot  justify  his  act  of  striking  the  seaman,  even  though 
his  insolence  deserved  punishment  And  it  was  stated  by 
the  counsel  for  the  libellant,  that  this  appeal  had  been 
brought  here  to  try  that  quesi^n. 

To  determine  what  is  the  precise  effect  of  this  Act  of 
Congress  upon  the  authority  of  the  master  of  a  vessel  to 
inflict  punishment  upon  the  crew,  is  a  matter  of  no  small 
difficulty,  and  of  very  great  importance.  It  is  a  question 
which  should  be  settled  only  after  great  consideration, 
when  it  shall  become  necessary  to  do  so.  This  case  does 
require  it  For  if  it  were  admitted  that  in  an  action  at 
law,  this  seaman  could  recover  nominal  damages  for  the 
blow  inflicted  by  the  master,  it  does  not  follow  that  the 
Admiralty  will  award  him  nominal  damages.  Ia  Court  of 
Admiralty  is  a  Court  of  Equity  acting  on  marme  affairs. 
As  such,  it  regards  and  protects  only  substantial  rights. 
Merely  nominal  daims,  which  do  not  amount  to  any  sub- 
stantial  right,  and  are  not  so  connected  with  any  substan- 
tial right  as  to  be  necessary  to  its  vindication,  are  not 
subjects  of  relief  here.  \  It  is  true  that  a  claim  for  nominal 
damages  may  be  so  connected  with  a  substantial  right,  as 
to  present  the  only  means  of  trying  and  vindicating  it 
And  in  such  a  case,  though  the  damages  are  nominal,  the 
subject-matter  of  the  suit  may  be  important,  and  a  fit  sub- 
ject of  litigation.  Cases  in  which,  by  acquiescence  for  a 
length  of  time,  an  adverse  right  may  be  gained,  are  of  this 
description.  And  at  the  common  law,  the  prevailing  party 
having  a  legal  right  to  costs,  which  is  of  itself  a  sub- 
stantial right,  it  is  necessary  to  decide  claims .  to  nominal 
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damages  upon  Btnct  legal  prindplesi  even  wheie  nothiog 
but  a  question  of  costs  is  involved.  But  in  the  Admiialtj 
the  costs  are  in  the  discretion  of  the  Court,  and  do  not 
depend  npon  the  question  whether  the  libellant  recovers 
one  dollar  or  nothing. 

In  this  case,  the  libellant  was,  thronghont,  in  the  wrong. 
He  was  negligent,  in  not  properly  secoring  the  paint-pot. 
He  was  grossly  in  fanlt  for  his  insolence  to  the  master,  and 
his  disobedience  of  his  order  to  be  silent;  and  still  more 
for  confining  the  master,  and  striking  the  second  officer. 
He  amply  deserved  quite  as  much  punishment  as  he  le* 
ceived.  And  if,  which  I  do  not  intend  to  decide,  there 
was  a  departure  by  the  master  from  the  strict  line  of  his 
authority,  when  he  struck  the  libellant  with  a  rope,  the 
provocation  was  so  great,  the  blow  so  slight,  and  the  con- 
duct of  the  libellisint  so  insubordinate  and  violent,  that  he 
could  in  no  event  recover  more  than  nominal  damages. 
These,  for  the  reasons  already  suggested,  I  do  not  feel 
bound  to  award  to  him. 

The  decree  of  the  District  Court  is  affirmed. 


Edward  W.  Carrington  vs.  Jaices  H.  Stimson. 

The  Jadldary  Act,  section  thirtieth,  requires  personal  serrice  on  the  adyem 
party,  of  the  notice  of  taking  a  deposition;  and  senrioe,  hj  leaying  a  copy 
at  his  place  of  abode,  is  not  saffident. 

This  was  an  appeal  by  the  libellant  from  a  decree  of 
the  District  Court,  in  a  cause  of  personal  damage.  The 
facts  and  questions  appear  in  the  opinion  of  the  Court 
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Curtis,  J.  There  is  a  preliminary  question  in  this  case, 
concerning  the  admissibility  of  the  deposition  of  Willicun 
A.  Dahl. 

The  commissioner  certifies,  that  '^  the  adverse  party  was 
notified,  as  appears  by  the  notice  hereto  appended,  bat 
was  not  present."  The  notice  to  the  respondent  is  in  the 
usual  form,  and  the  officer's  return  thereon  states  that  he 
served  the  notice  ^<  by  leaving  a  copy  of  the  same  on  board 
the  bark  Weybopel,  lying  at  Constitution  wharf,  in  Bos- 
ton, where  I  was  informed  the  within-named  Stimson 
lodged." 

It  was.  objected,  that  this  was  not  proof  of  the  notice 
required  by  law ;  and  I  am  of  that  opinion.  The  deposi- 
tion was  taken  under  the  thirtieth  section  of  the  Judiciary 
Act,  (1  Stat  at  Large,  88,)  which  contains  the  following 
proviso :  ^  Provided  that  a  notification  from  the  magistrate 
before  whom  the  deposition  is  to  be  taken,  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put 
interrogatories,  if  he  think  fit,  be  first  made  out  and  served 
on  the  adverse  party  or  his  attorney,  as  either  may  be 
nearest,  if  either  is  within  one  hundred  miles  of  the  place 
of  caption,"  &c.  The  authority  to  take  depositions  under 
this  act,  has  always  been  construed  strictly.  Bell  v.  Morri* 
son^  1  Peters,  351 ;  3%e  Patapsco  Ins.  Co.  v.  SouiOigaie^  5 
Peters,  604.  It  must  appear  that  every  requisite  has  been 
complied  with.  One  requisite  is  service  of  a  notice  on  the 
adverse  party,  or  his  attorney,  if  either  be  within  one  hun- 
dred miles.  This  must  be  construed  to  require  personal 
service ;  no  substituted  service,  by  leaving  the  copy  at  his 
dwelling-house  or  usual  place  of  abode,  being  authorized 
by  the  act.  Consequently,  the  service  in  this  case  was 
insufficient  to  authorize  the  taking  of  the  deposition. 
There  is  also  another  objection  to  this  notice,  not  men- 
tioned at  the  bar.    The  notice  contains  the  names  of  two 
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other  persons,  but  not  of  the  witness  whose  deposition 
was  taken.     I  have,  therefore,  excluded  this  deposition. 

The  Court  then  examined  the  evidence ;  and  upon  the 
same  principles  stated  in  the  case  of  Bamett  v.  Luther^ 
affirmed  the  decree  of  the  District  Court. 


Arthur  Wilkinson  et  ah  vs.  Philip  Greely,  Jr. 

A  Collector  who  has  compelled  an  importer  to  pay  a  higher  rate  of  duty  than 
that  imposed  bj  law  on  snch  articles  as  are  named  in  the  invoice,  has  the 
bniden  of  proof  to  show  the  authority  under  which  snch  higher  dntj  was 
exacted. 

When  the  question  is,  whether  samples  bore  a  particular  name  in  commercial 
transactions,  it  is  necessary  they  should  have  been  so  known  generally,  and 
not  in  particular  places,  to  the  exclusion  of  others,  or  to  particular  persons 
only. 

On  this  question,  negative  evidence,  from  those  engaged  in  the  trade,  has 
much  weight. 

K  articles  identical  with  the  samples  were  not  generally  known,  the  question 
whether  the  diversities  were  material  arises;  and  this  .may  be  a  question  of 
law  when  the  facts  are  ascertained.  A  change,  which  renders  an  article 
substantially  diflerent  as  an  article  of  commerce,  and  adapts  it  to  all  the 
uses  of  another  article,  on  which  a  higher  rate  of  duty  is  levied,  destroys  its 
legal  identity,  and  is  a  material  change  under  the  revenue  law. 

This  was  an  action  for  money  had  and  received,  to 
recover  an  alleged  excess  of  duties  exacted  by  the  defend- 
ant, while  Collector  of  the  Customs  for  the  Port  of  Boston. 
A  new  trial  was  granted  in  this  case,  which  is  reported 
supra,  page  63.  On  this  trial  it  appeared,  that  before  the 
Tariff  Act  of  1846,  various  kinds  of  blankets  were  im- 
ported into  the  United  States,  among  which  was  Mack- 
inaw blankets,  under  which  name  the  merchandise  in  ques- 
tion was  invoiced,  and  entered  by  the  plaintiffs  at  the  cus- 
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tom-honse  in  Boston^  in  August,  1849.  The  Ck>llector 
refused  to  allow  them  to  pass  under  the  designation  of 
blankets,  and  assessed  upon  them  an  ad  valorem  duty  of 
thirty  per  centum  as  manufactures  of  wooL  Some  testi- 
mony was  introduced,  tending  to  show  that  articles  in  all 
respects  like  these  had  been  imported  into  New  York,  and 
known  th^e  as  blankets  before  the  date  of  the  Tariff  Act  of 
1846.  There  was  also  other  evidence  tending  to  prove  that 
Mackinaw  blankets,  before  that  time,  bore  a  stripe  at  the 
ends,  and  that  after  1846  it  was  left  off,  as  was  the  case 
with  these  goods,  in  order  that  they  might  be  used  for 
making  garments  with  less  waste  of  doth.  And  there  was 
evidence,  that,  so  far  as  respected  the  fabric,  and  the  pro- 
cesses of  manufacture,  these  goods  were  substantially  like 
certain  species  of  coatings  imported  in  pieces  of  twenty 
yards  and  upwards,  under  the  names  of  Duffels,  Peters- 
bams,  and  Pilots,  known  in  commerce  by  those  names,  and 
entered  at  the  custom-house  as  manufactures  of  wooL 
And  there  was  evidence  to  the  contrary  on  each  of  these 
points.  Witnesses,  skilled  in  the  trade,  were  called  on  both 
sides,  some  of  whom  testified  that  goods  like  these,  with 
some  differences,  were,  and  some  that  they  were  not,  known 
in  commerce  as  blankets,  before  the  Tariff  Act  of  1846. 
The  jury  were  instructed  as  follows. 

Curtis,  J.  The  Tariff  Act  of  1846  imposes  a  duty  of 
thirty  per  centum,  ad  valorem^  upon  manufactures  of  wool, 
or  of  which  wool  is  the  component  material  of  chief  value, 
not  otherwise  provided  for.  These  cloths  are  unquestion- 
ably manufactures  of  wool.  They  are,  therefore,  liable  to ' 
pay  thirty  per  centum,  unless  they  are  otherwise  provided 
for.  They  are  not  otherwise  provided  for,  unless  they  come 
under  that  clause  of  the  act  which  levies  a  duty  of  twenty 
per  centum  upon  blankets  of  all  kinds.    The  question  for 
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you  to  try  is,  whether  the  articles,  samples  of  which  are 
before  yon,  come  under  that  last-mentioned  clause  of  the 
act.  In  considering  this  question,  you  must  bear  in  mind 
that  the  burden  of  proof  is  upon  the  defendant.  Acting 
in  behalf  of  the  government,  he  has  levied  upon  these  com- 
modities a  duty  of  thirty  per  centum.  He  has  compelled 
the  plaintiffs  to  pay  it.  When  any  officer  of  the  govern- 
ment compels  a  citizen  to  pay  a  tax,  he  may  be  required  to 
show  that  it  was  exacted  by  authority  of  law.  *  The  de- 
fendant must  prove  this  here ;  and  he  can  do  so,  only  by 
satisfying  you  that  these  articles  were  not  blankets,  within 
the  meaning  of  the  Tariff  Act  of  1846. 

Usually,  it  is  for  the  Court  alone,  to  ascertain  and  declare 
the  meaning  and  effect  of  an  Act  of  Congress.  But  laws 
levying  duties  upon  particular  articles  are,  to  some  extent, 
an  exception  from  this  rule.  The  reason  is,  that  Congress 
is  understood  to  have  designated  the  various  commodities 
subjected  to  duty,  by  the  names  by  which  they  are  gene- 
rally known  in  commerce;  and  when  a  question  arises, 
whether  a  particular  article  is  embraced  under  some  parti- 
cular name  in  such  a  law,  the  first  inquiry  is,  whether  such 
articles  were  generally  known  in  commerce  by  that  name, 
when  the  law  was  passed.  This  inquiry  can  be  made  only 
by  the  jury,  and,  therefore,  it  is  that  your  aid  is  necessary 
to  determine  whether  these  articles,  now  in  question,  are, 
or  are  not,  included  in  this  Act  of  1846,  under  the  words, 
^  blankets  of  all  kinds."  In  approaching  the  inquiry  you 
are  to  make,  there  are  several  matters  which,  though  pre- 
liminary to  the  main  question,  are  nevertheless  important. 

It  is  generally  agreed  by  the  witnesses,  that  the  term 
'  blankets  is  a  generic  term,  which  includes  a  considerable 
number  of  different  kinds  of  blankets.  That  in  commer- 
cial dealings,  there  is  no  such  thing  bought  or  sold  or 
known  as  blankets  merely.    But  always  some  particular 
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kind  of  blankets,  as  Mackinaw,  or  Rose,  or  Whitney,  or 
Doffel  blankets.  And  you  observe  that  the  Act  of  Con- 
gress  does  not  speak  of  blankets,  or  blanketing,  bat  of 
^  blankets  of  all  kinds."  Now,  the  plainti&  have  import- 
ed and  entered  these  fabrics  under  the  name  of  Mackinaw 
blankets.  You  will  consider  then,  whether  the  inquiry  is 
not  narrowed  down  to  the  question  whether  these  were 
Mackinaw  blankets.  This  may  be  quite  material.  For,  if 
that  be  the  true  inquiry,  you  need  not  trouble  yourselves 
aboutthe  characteristics  of  other  species  of  blankets.  You 
will  readily  perceive,  that  if  it  were  competent  for  the 
foreign  raanufapturer  to  select  from  each  kind  of  blankets 
such  characteristics  as  he  might  wish,  the  fine  wool  from 
one,  the  close  beating  from  another,  the  shearing  from  a 
third,  the  milling  from  a  fourth,  and  the  absence  of  the 
stripes  from  a  fifth,  he  might  produce  a  fabric  which  had  no 
one  quality  not  common  to  some  kind  of  blankets,  yet, 
as  a  whole,  totally  unlike  any  of  them.  And,  therefore,  it 
is  important  to  bear  in  mind,  that  you  are  to  ascertain 
whether  such  articles  as  these  were  known  as  any  kind  of 
blankets  in  1846  ;  especially,  whether  they  were  known 
as  Mackinaw  blankets.  And  it  is  not  enough  that  they 
were  so  ^known  in  some  one  place,  to  the  exclusion  of 
others,  or  to  some  particular  importers.  They  must  have 
been  so  known  generally  to  those  engaged  in  the  trade^ 
The  necessity  for  this  is  apparent.  For  if  these  cases  were 
to  be  decided  according  to  the  designation  of  articles  in 
particular  places,  or  among  some  particular  persons,  the 
decisions  must  vary,  and  the  application  of  the  law,  instead 
of  being  uniform  throughout  the  whole  country,  would  be 
irregular,  unequal,  aYid  unjust.  It  is  particularly  important,  < 
therefore,  that  you  should  bear  in  mind,  that  when  it  is 
said  that  the  question  is  whether  these  articles  were  known 
in  commerce  as  some  kind  of  blankets,  it  is  meant,  were 
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tbey  generally  bo  known  throughout  the  United  States  to 
persons  engaged  in  the  trade.  At  the  same  time,  if  they 
appear  to  have  been  generally  so  known  in  New  York  and 
Boston,  from  which  ports  alone  the  evidence  in  this  case 
comesy  it  is  fair  to  infer,  in  the  absence  of  all  evidence  to 
the  contrary,  that  they  were  generally  so  known  throughout 
the  country.  In  this  connection,  there  is  another  observa- 
tion which  I  deem  important.  The  plaintiff's  counsel  has 
B^gested  that  the  witnesses  for  the  defendant  speak  nega- 
tively only.  That  they  can  say  no  more  than  that  such 
articles  as  the  plaintiff's  were  not  known  to  them  under  the 
name  of  blankets  of  any  kind,  before  1846 ;  and  that  posi- 
tive evidence  is  to  be  believed  rather  than  negative.  This 
is  generally  true.  But  this  case  is  peculiar.  Where  the 
inquiry  is,  whether  a  certain  act  was  done,  or  a  certain 
event  happened,  positive  evidence  from  a  credible  witness 
that  he  saw  or  did  it,  is,  generally,  to  be  preferred  to  nega- 
tive evidence,  from  a  witness  equally  credible,  that  he  did 
not  see  it,  though  present ;  because  both  may  intend  to 
speak  the  truth.  The  act  or  event,  though  it  occurred,  may 
not  have  been  observed  or  remembered  by  him  who  speaks 
negatively.  But  here  the  question  is,  whether  a  certain 
thing  was  generally  known  to  those  engaged  in  a  particu- 
lar trade ;  and  when  witnesses  so  engaged  testify  it  was 
not  known  to  them,  this  negative  testimony  tends  directly 
to  disprove  the  fact  asserted,  and  if  the  witnesses  are  quite 
numerous,  and  their  business  extensive,  their  testimony 
would,  if  believed,  be  sufficient  to  prove,  though  the  plain- 
tiff's witnesses  are  believed  when  they  testify  they  knew 
the  fact,  yet  that  the  fact  was  not  generally  known,  for  if 
generally  known,  it  would  have  been  known  to  the  defend- 
ant's witnesses  as  well  as  to  the  plaintiff's.  * 

Passing  from  these  preliminary  observations,  I  think 
there  are  three  inquines  to  be  made  by  yon. 
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1.  Whether  articles,  in  all  particulars  like  these  samples 
of  the  plaintiffs,  were  generally  known  as  Mackinaw  blan- 
kets, before  July,  1846  ?  If  not,  then  2.  Were  artides, 
more  or  less  similar  to  these,  known  as  such  blankets,  and 
what  are  the  diversities  between  these  samples,  and  the 
articles  so  known  as  blankets  ?  And  3.  Are  those  diversi- 
ties material,  so  as  to  render  the  designation  of  blankets 
inapplicable  to  these  samples  ? 

There  is  some  evidence  from  New  York,  tending  to  show 
that  articles  in  all  particulars  identical  with  these  samples, 
were  known  as  Mackinaw  blankets  before  July,  1846. 
[Here  the  Judge  detailed  this  evidence.]  K  this  satisfies 
you  that  articles  identical  with  the  samples,  were  generally 
known  as  Mackinaw  blankets,  before  July,  1846,  you  need 
inquire  no  further.  The  plaintiff,  in  that  event,  is  entitled 
to  your  verdict. 

But  if  you  think  otherwise,  you  will  then  compare  the 
samples  with  what  were  generally  known  as  Mackinaw 
blankets  before  July,  1846,  and  ascertain  the  diversities 
between  them.  [Here  the  Judge  recapitulated  the  evi- 
dence on  this  subject.] 

Having  ascertained,  to  your  own  satisfaction,  what  these 
diversities,  if  any,  are,  you  are  next  to  inquire  whether  they 
are  material.  In  other  words,  if  articles  in  all  particulars 
like  these  samples  were  not  generally  knownjn  commerce 
before  1846,  are  the  differences  between  these  samples  and 
what  was  known  as  Mackinaw  blankets,  so  material,  that 
these  samples,  as  articles  of  commerce,  differ  substantially 
from  what  were  known  as  Mackinaw  blankets  ?  You  have 
had,  from  many  of  the  witnesses,  opinions  upon  this  ques- 
tion. Some  witnesses  consider  the  supposed  differences 
material,  and  others  immaterial.  It  commonly  happensy 
that  when  witnesses  are  allowed  to  give  opinions,  they  dis- 
agree.    And  though  this  kind  of  evidence  is  admissible  in 
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some  cases,  and  should,  in  proper  cases,  be  considered  by 
the  joiy,  yet  whenever  the  jury  have  the  facts  before  them, 
and  the  matter  is  one  concerning  which  they  feel  able  to 
form  their  own  opinions,  it  b  safer  and  more  satisfactory 
to  do  so,  than  to  trust  to  the  opinions  of  witnesses,  which 
are  often  formed  without  an  exact  knowledge  of  the  pre- 
cise question  on  which  their  opinion  is  required,  and  often 
differ,  becanse  they  understand  differently  the  very  terms 
they  themselves  employ. 

It  is  asserted  by  the  defendant,  that  these  samples  are 
substantially  like  some  species  of  coatings,  imported  be* 
fore  1846,  and  known  in  commerce  as  Flushings,  Pilots, 
and  Petershams.  And  it  is  ui^ed,  that  though  they  came 
in  pieces  of  twenty  yards  and  upwards,  and  these  are  in 
lengths  of  four  yards  only,  this  difference  is  not  sufficient 
to  exempt  these  from  paying  a  duty  of  thirty  per  centum* 
And  it  is  further  urged,  that  the  stripe,  said  to  have  been 
borne  on  Mackinaw  blankets,  before  1846,  has  been  omit- 
ted from  these  samjdes  to  adapt  them  more  perfectly  to  be 
used  as  coatings.  On  the  other  side  those  positions  are 
denied,  and  it  is  said  the  stripe  was  merely  an  ornament, 
and  that  the  taste  of  customers  having  changed,  it  has 
been  left  off,  but  that  such  a  change  does  not  affect  the 
essential  character  of  the  thing. 

I  am  not  prepared  to  say,  that  because  yon  may  be  of 
opinion  that  the  fabric  of  these  samples  is  substantially  like 
coatings,  therefore  they  are  necessarily  not  to  be  deemed 
blankets ;  for  the  case  is  not  ta  be  determined  simply  by 
an  examination  of  the  fabric  For  aught  I  know,  the 
fabric  of  some  kinds  of  coatings  may  have  been  like  the 
fabric  of  Mackinaw  blankets.  Yet,  undoubtedly,  any  dif* 
ference  between  the  fabric  of  these  samples,  and  of  things 
known  as  Mackinaw  blankets  before  July,  1846,  are  im- 
portant for  your  consideration ;  and  if  those  differences 
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assimilate  these  articles  to  coatings,  they  become  stUl  more 
important  Neither  can  I  say,  that  the  omission  of  the 
stripe,  though  designed  for  an  ornament,  is  immateriaL 
That  is  for  you  to  determine. 

It  is  urged  also,  that  the  use  of  these  fabrics  for  garments, 
does  not  change  their  character  or  designation.  This  is  troe. 
But  in  considering  whether  any  differences  between  these 
samples  is  material,  the  practical  effects  of  these  differences 
is  not  to  be  overlooked.  Though  a  blanket  be  used  to  make 
a  garment,  it  is,  nevertheless,  till  cut  up,  a  blanket  But  it 
does  not  follow,  that  a  fabric  somewhat  like  a  blanket,  but 
made  different  from  one,  in  order  to  adapt  it  better  to  be 
made  into  a  garment,  is  also  a  blanket  The  objects  of 
the  change,  as  well  as  its  nature,  should  be  considered. 

And  upon  this  part  of  the  case,  my  instruction  to  yoa 
is,  that  if  you  find  articles  identical  with  these  samples 
were  not  known  in  commerce  before  July,  1846,  but  articles 
similar  to  these,  with  the  exception  that  they  bore  a  stripe 
or  heading  had  been  generally  known  as  blankets,  had  been 
used  for  making  coats,  and,  to  the  extent  they  were  so  used, 
took  the  place  of  manufactures  of  wool,  on  which  was  paid 
a  higher  duty  than  on  blankets,  and  if  you  further  find  that 
the  omission  of  the  stripe,  taken  in  connection  with  any 
other  differences  which  you  may  find,  does  make  a  sub* 
stantial  change  in  the  article,  as  an  article  of  commerce,  by 
adapting  it  more  perfectly  to  be  used  for  making  garments, 
thus  adapting  it  more  perfectly  to  the  uses  of  those  fabrics, 
which,  under  this  law,  are*  denominated  manufactures  of 
wool ;  and  if  you  further  find,  that  before  the  Tariff  Act  of 
1846,  fabrics,  substantially  like  these  samples,  without  a 
stripe,  had  been  imported  into  the  United  States  in  pieces 
of  about  twenty  yards  and  upwards,  and  entered  at  the 
custom-house,  and  known  in  commerce,  not  as  blankets, 
but  as  manufactures  of  wool,  then  the  absence  of  the  stripe 
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makes  a  material  change  in  the  article,  and  it  ia  not  one 
kind  of  blanket,  and  is  not  provided  for  otherwise  than  as 
a  mannfactnre  of  wool,  in  the  Tariff  Act  of  1846.  The 
judge  then  recapitulated  and  explained  this  instmction* 

The  jnry  retnrned  a  verdict  for  the  defendant 

Okoate  and  Cfriswoldj  for  the  plaintiffs. 

HaUetij  District  Attorney,  for  the  defendant. 

•  *■ 

After  verdict,  the  plaintiffii  moved  for  a  new  trial,  assign- 
ing as  the  cause,  that  the  last  paragraph  of  the  above  in« 
stmctions,  beginning  with  the  words,  ^  and  upon  this  part 
of  the  case,''  was  erroneous. 

This  motion  was  argued  by  Choate  and  Gristooldf  for 
the  plaintiffs;  and  Eattett^  District  Attorney,  for  the  de- 
fendant • 

Curtis,  J.  To  judge  of  the  correctness  of  that  part  of 
the  instructions  to  the  jury,  of  which  the  plaintiffs  com- 
plain, it  is  necessary  to  observe  to  what  particular  point  it 
related,  and  what  facts  it  assumed  to  have  been  found  by 
the  jury,  before  it  would  be  applicable  to  the  case.  The 
jnry  had  previously  been  instructed  that,  if  articles,  identi- 
cal with  the  plaintiffs'  samples,  had  been  generally  known 
in  commerce,  under  the  designation  of  blankets,  before  the 
passage  of  the  Tariff  Act  of  1846,  they  need  inquire  no 
further,  but  should  return  a  verdict  for  the  plaintiffs.  But 
if  they  should  not  so  lind,  they  must  then  inquire  what 
were  the  diversities  between  the  plaintiffs'  samples  and 
articles,  so  known  as  blankets ;  and  whether  those  diversi- 
ties were  material.  And  the  instruction,  which  forms  the 
ground  of  this  motion,  related  solely  to  this  question  of 
tiie  materiality  of  these  differences. 

It  appears,  not  only  from  its  connection,  and  by  what 
bad  previously  been  said,  but  in  express  terms,  that  the  jury 
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have  found  that  articles  identical  with  the  plaintiffs'  sam- 
ples were  not  generally  known  in  commerei  as  blankets, 
before  1846 ;  that  one  diversity  was  the  absence  of  the 
stripe  or  beading ;  that  the  fabric  of  the  samples  was  sub- 
stantially like  cloths  imported  in  pieces  of  twenty  yards 
and  upwards,  and  generally  known  in  commerce,  before 
1846|  not  as  blankets,  but  as  manufactures  of  wool ;  and 
that  the  omission  of  the  stripe,  taken  in  connection  with 
any  other  differences  the  jury  might  find,  did  make  a  sub' 
stanHal  change  in  ike  article^  as  an  article  of  commerce. 
And  the  instruction  is,  that  if  the  jury  should  find  these 
facts,  then,  although  witnesses  had  given  their  opinion 
that  the  omission  of  the  stripe  was  immaterial,  yet  it  was 
in  point  of  law  material ;  and  these  samples  were  not  to 
be  deemed  blankets  within  the  meaning  of  the  Tariff  Act 
of  1846. 

I  do  not  think  the  plaintiffs  can  complain  of  this  instruc- 
tion. To  see  precisely  what  its  effect  was,  it  is  necessary 
to  observe  that  the  qtiestion  was,  whether  these  sam- 
ples, if  imported  before  the  Tariff  Act  of  1846,  would  have 
been  generally  known  in  commerce  as  blankets.  Now, 
suppose  this  question  had  been  presented  on  a  statement 
of  those  facts  which  the  jury  are  taken  to  have  found. 
The  first  difficulty  to  be  encountered  by  the  plaintiffs  would 
have  been,  that  these  samples,  if  imported  before  1846, 
would  not  have  been  generally  known  at  all,  by  any  name. 
They  would  have  been  a  novelty.  But  still,  it  would  be 
urged,  they  are  so  like  blankets,  that  they  may  come  under 
that  designation.  But  if  they  are  substantially  like  coat- 
ings in  their  fabric,  and  if  they  are  substiintially  different 
from  blankets,  as  articles  of  commerce,  how  can  they  be 
denominated  blankets  ?  Why  should  they  not  be  deemed 
to  be  included  by  the  law  under  that  description  of  fabrics 
which  they  substantially  resemble ;  and  why  should  they 
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be  included  in  the  name  of  blankets,  from  which  they  sab* 
BtantiaUy  differ? 

I  think  some  obscaiity  has  been  thrown  over  the  case 
by  the  assumption  that  the  jury  were  instructed  that,  if 
the  omission  of  the  stripe  facilitated  the  making  into  gar- 
ments, then  it  was  material.  But  this  is  not  the  effect, 
any  more  than  the  terms  of  the  instruction ;  which  was, 
that  it  was  material,  under  the  condition  stated,  if  it 
worked  a  substantial  change  in  the  thing  as  an  article  of 
commerce.  It  is  true  the  attention  of  the  jury  was  drawn 
to  the  effect  of  this  change,  by  which,  as  the  evidence 
strongly  tended  to  prove,  the  thing  was  better  adapted  to 
the  uses  of  coatings ;  but  this  was  done  in  such  a  manner 
as  to  restrict,  rather  than  enlarge,  the  field  of  inquiry,  when 
the  jury  were  considering  whether  the  omission  of  the 
stripe  made  a  substantial  change  in  the  article,  as  an  arti- 
cle of  commerce ;  and  so  was  favorable  to  the  plaintiffs. 

The  instruction  was :  ^  If  they  should  find  that  the 
omission  of  the  stripe,  taken  in  connection  with  any  other 
differences  which  they  might  find,  made  a  substantial 
change  in  the  article,  as  an  article  of  commerce,  by  adapt- 
ing it  more  perfectly  to  be  used  for  the  making  of  gar- 
ments, and  to  the  uses  of  those  fabrics  which,  under  this 
law,  are  denominated  manufactures  of  wool,"  &c.  Now, 
it  would,  in  my  opinion,  have  been  correct,  to  leave  them 
to  find  whether  the  change  was  substantial,  for  any  cause ; 
but  as  the  evidence  pointed  strongly  to  this  cause,  and  to 
no  other,  I  thought  the  instruction  should  draw  their  at- 
tention to  it,  to  the  exclusion  of  all  others ;  and  this  was 
the  reason  why  it  was  thus  mentionedi 

It  is  urged  by  the  plaintiffs'  counsel,  that  in  all  other 
cases  in  the  books,  the  question  has  been  left  broadly  to 
the  jury,  whether  the  articles  bore  a  certain  commercial 
designation.    This  is  generally  true ;  but  so  this  case  was 

38  •- 
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left  to  the  jary.  It  was  only  in  the  event  that  they  should 
come  to  the  conclusion  there  were  diversities  between 
these  samples  and  what  were  known  as  blankets,  and  it 
should  thus  be  necessary  for  the  jury  to  decide  whethet 
these  diversities  were  material,  that  the  instruction  was  to 
be  applied.  It  is  further  urged,  that  this  question  of  the 
materiality  of  these  diversities  should  have  been  decided  ^ 
by  the  jury,  upon  the  opinions  of  experts.  I  think  other* 
wise.  I  believe  the  experience  of  all  concerned  in  the 
administration  of  justice  tends  to  the  conclusion  that  this 
species  of  evidence  is  less  satisfactory  than  any  other;  and 
it  is  a  common  remark,  that  where  there  is  any  room  for  a 
difference  of  opinion,  experts,  in  about  equal  numbers, 
will  generally  be  found  testifying  on  each  side.  To  make 
revenue  cases  necessarily  and  always  depend  on  such  evi- 
dence, would  greatly  increase  the  uncertainty  of  their  re- 
sults, and  strongly  tend  to  render  the  application  of  the 
revenue  laws  variable,  unequal,  and  consequently  unjust. 
It  may  not  be  practicable  always  to  avoid  dependence  on 
such  evidence,  in  this  class  of  cases ;  but  it  is  not  easy  to 
see  how  if  had  any  proper  place  in  this  case.  Experts  are 
usually  called  in  reventie  cases,  to  say  that  they  have  or 
have  not  known  articles,  samples  of  which  are  shown, 
under  a  particular  denomination.  This  is  a  mere  matter 
of  fact  True,  it  involves  a  mental  comparison  between 
the  samples  and  the  articles  previously  known.  But  so 
does  every  question  of  identity.  The  same  comparison  is 
made  when  a  witness  swears  to  a  prisoner,  or  an  article 
stolen  from  him.  But  when  it  is  ascertained  that  there 
are  diversities  between  the  samples  and  all  things  pre- 
viously known,  why  should  a  witness  be  allowed  to  give  an 
opinion  that  the  diversities  are  not  material  He  has  had 
no  experience,  and  can  have  no  particular  skill  upon  this 
question ;  for  the  diversities  are  admitted  to  be  nof  el,  and 
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he  cannot  have  positive  knowledge  what  effect  may  be 
attributed  to  them. 

Besides,  the  real  qaestion  is,  what  effect  is  attributed  to 
them  by  the  revenue  law  ?  Suppose  any  number  of  wit* 
nesses  should  swear  that  the  difference  between  a  coat 
embroidered  with  gold  lace,  and  one  not  thus  embroidered, 
was  not  material,  or  that  plaster  of  Paris,  ground,  was  not 
materially  different  from  the  same  article  nnground,  — • 
such  testimony  could  have  no  effect,-  because  the  law 
makes  these  differences  material.  And  the  true  question, 
under  this  motion  for  a  new  trial,  is,  whether  a  diversity 
between  these  samples  and  blankets,  which  differs  them, 
substantiaUy,  as  articles  of  commerce,  from  blankets,  and 
adapts  them  to  the  uses  of  coatings,  which  are  subject  to 
a  higher  rate  of  duty  than  blankets,  and  leaves  no  substan- 
tial difference  between  the  samples  and  coatings,  except 
that  the  former  come  in  pieces  of  four  yards,  and  the  lat- 
ter in  pieces  of  twenty  yards,  is  or  is  not  a  material  diver- 
sity between  the  samples  and  blankets,  under  the  revenue 
laws.  And  my  opinion  is,  that  it  is,  in  point  of  law,  a 
material  diversity. 

To  hold  otherwise,  would  leave  the  revenue  law  open 
to  evasions,  which  I  do  not  think  should  be  permitted.  K 
the  mode  of  manufacturing  an  article,  which  is  named  in 
the  revenue  Ikw  and  subjected  to  a  duty  of  twenty  per 
cent,  is  so  changed  as  to  make  it  substantially  a  different 
thing,  viewed  as  a  commodity  of  commerce,  and  the  pur- 
pose and  effect  of  that  change  are  to  adapt  the  article  to 
take  the  place  and  serve  all  the  uses  of  another  article,  on 
which  a  higher  rate  of  duty  is  imposed  by  law,  I  am 
prepared  to  say,  that,  in  point  of  law,  the  article,  thus 
changed,  is  not  entitled  to  be  admitted  under  the  name 
appropriated  in  the  law  to  articles  not  thus  changed.  In 
my  opinion,  its  legal  identity  is  destroyed. 
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I  have  not  overlooked  the  argument,  that  if  it  was  in* 
tended  to  be  asserted  that  these  samples  were  substantially 
coatings,  that  question  should  have  been  left  to  the  jniy ; 
and  that,  under  the  instruction,  the  jury  cannot  be  taken 
to  have  found  they  were  known  as  coatings,  but  only  that, 
so  far  as  respects  their  fabric,  they  were  substantially  like 
what  were  known  as  coatings.  It  is  true  this  is  all  the 
jury  have  found  on  this  point.  But  I  do  not  consider  the 
true  question  was  whether  these  samples  were  known 
as  coatings,  but  whether  they  were  known  as  blankets. 
They  may  differ,  substantially,  from  both ;  and  then,  be- 
ing a  manufacture  of  wool,  and  not  otherwise  provided 
for  as  blankets,  they  were  liable  to  a  duty  of  thirty  per 
centum. 

The  motion  for  a  new  trial  must  be  overmledf  and  judg- 
ment rendered  on  the  verdict 


Edward   Patch,  Appellant,  t;^.  James   Marshall,  Li- 

BELLANT. 


Thifl  Court  will  not  decline  jurisdiction  of  an  appeal,  In  a  case  of  penonal 
damage,  brought  bj  an  American  seaman,  senring  on  board  a  Britiflh  Tea- 
sel, when  the  Toyage  was  terminated  here,  and  the  master  was  domiciled  in 
the  United  States. 

Though  the  Court  will  not  call  in  question  the  official  acts  of  a  British  Consul, 
in  a  foreign  port,  respecting  the  crew  of  a  British  Tessel,  it  does  not  follow 
that  it  will  not  investigate  the  conduct  of  the  master,  i||  procuring  the  inter> 
vention  of  the  Consul,  by  which  the  seaman  was  imprisoned ;  if  that  amounts 
to  a  tort,  so  as  to  render  the  master  liable  for  the  imprisonment,  it  stands  on 
the  same  ground  as  other  torts. 

This  was  an  appeal  from  a  decree  of  the  District  Conrt, 
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in  a  cause  of  personal  damage.    The  case  is  stated  in  the 
opinion  of  the  Conrt 

Curtis,  J.  The  District  Conrt  ha^g  made  a  decree 
in  favor  of  the  libellant,  and  awarded  to  him  damages,  in 
the  som  of  four  handred  dollars,  together  with  his  costs, 
the  respondent  appealed  to  this  Court,  and  entered  his  ap- 
peal at  the  present  term.  Some  days  afterwards,  the  Con- 
sul of  Her  Britannic  Majesty  at  the  Port  of  Boston,  filed 
a  protest  against  the  jurisdiction  of  this  Court,  assigning 
for  causes,  in  substance,— > 

1.  That  the  brig  Hope,  on  bfjard  which  the  libellant  and 
respondent  sailed,  was  a  British  vessel;  and  the  respond- 
ent, her  commander,  a  British  subject 

2.  That  an  investigation  of  some  of  the  alleged  causes 
of  damage  must  call  in  question  official  acts  and  conduct 
of  a  British  functionary  in  regard  to  British  subjects,  for 
which  he  is  responsible  only  to  his  own  government 

This  objection  to  the  jurisdiction  must  be  first  disposed 
of.  The  facts  upon  which  its  valjidity  depends  are,  that 
the  brig  Hope  was  a  registered  vessel  of  Great  Britain, 
and  the  master  a  British  subject;  that  the  voyage  in  ques- 
tion was  made  for  account  of  merchants  domiciled  in 
Boston,  who  hired  the  master  on  wages,  and  provisioned 
and  manned  the  vessel ;  but  whether  under  a  charter-party, 
or  by  reason  of  their  ownership  of  the  brig,  does  not  ap- 
pear. 

The  voyage,  described  in  the  shipping  articles,  signed 
by  the  libellant,  is  from  the  port  of  Boston  to  St  Jago  de 
Cuba,  and  back  to  a  port  in  the  United  States.  The  voy- 
age actually  performed  was  terminated  in  Boston,  in  July 
last ;  and  the  crew,  including  the  libellant,  were  then  and 
there  discharged.     The  libellant  was  born  in  the  United 
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States,  and  is  described  in  the  articles  as  of  Baltimore,  ia 
the  State  of  Maryland.  There  is  evidence  tending  to 
show  that  the  libellant  was  not  aware  the  brig  was  not  a 
vessel  of  the  Unit^  States,  until  after  she  sailed  from 
Boston.  The  family  of  the  master  has,  for  a  considerable 
time,  resided  in  the  neighborhood  of  Boston ;  and  it  did 
not  appear  that  he  has  any  other  domicil. 

Upon  these  facts,  I  am  of  opinion  this  protest  most  be 
overruled. 

It  is  not  easy  to  perceive  how  it  can  be  allowed,  with- 
out impairing  the  rights  of  the  respondent  himself.  It 
must  be  remembered  that  he  is  the  appeUant.  The  pro- 
test is,  therefore,  an  objection  against  entertaining  his 
appeal.  But  if  not  entertained,  what  is  to  be  done  ?  If 
the  appeal  should  be  dismissed,  upon  the  ground  that  this 
Court  would  not  exercise  its  jurisdiction  in  the  case,  the 
decree  of  the  District  Court  would  stand  unreversed ;  and 
upon  a  certificate  from  this  Court,  that  the  appeal  had 
been  so  dismissed,  the  District  Court  might  find  itself 
obliged  to  execute  its  decree ;  because  the  decision  would 
not  be  that  the  District  Conrt  had  not  jurisdiction,  or 
under  the  circumstances  did  not  properly  exercise  it,  no 
objection  thereto  being  there  made ;  but  only,  that  after  & 
protest  by  the  Consul,  this  Court  would  not  entertain  the 
appeal. 

If,  however,  this  difficulty  were  overcome,  I  should  not 
see  sufficient  ground  upon  which  I  could  decline  to  exer- 
cise jurisdiction.  It  is  evident  there  must  be  a  failure  of 
justice,  if  I  were  to  do  so.  The  claim  is  in  personam* 
The  actual  domicil  of  the  master  is  here.  The  voyage 
was  ended  at  this  port  The  libellant  is  a  native  of  the 
United  States,  and  here  has  his  home.  To  require  him  to 
follow  this  master  over  the  world,  until  he  can  find  him  in 
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a  British  port,  would  practically  deprive  him  of  all  remedy. 

1  do  not  think  any  considerations  of  public  convenience, 
or  the  comity  extended  by  the  Conrts  of  Admiralty  of 
one  country  to  those  of  another,  have  any  applicability 
to  such  a  case.  I  do  not  consider  it  necessary  to  review 
the  decisions  in  England  and  this  country,  on  the  subject 
of  the  exercise  of  the  admiralty  jurisdiction  over  foreign- 
ers. None  of  them  apply  to  a  case  where  the  claim  is 
for  a  personal  tort,  and  the  libellant  is  not  a  foreigner, 
and  the  respondent,  though  an  alien,  is  domiciled  here, 
and  the  voyage  was  begun  and  terminated  in  the  United 
States. 

It  is  true  this  Court  should  not  call  in  question  a  British 
Consul,  for  his  official  acts  respecting  the  crew  of  a  British 
vessel  in  a  forefgn  port.  It  is  correctly  stated  in  the  pro- 
test, that  he  is  responsible  solely  to  his  own  government ; 
or  if  to  individuals,  such  responsibility  grows  out  of  the 
municipal  laws  of  his  country,  which  this  Court  would 
not  undertake  to  administer. 

But  it  does  not  follow  that  the  conduct  of  the  master 
of  such  a  vessel,  in  procuring  the  official  intervention  of 
the  Consul,  upon  false  allegations,  to  the  injury  of  an 
American  citizen  by  imprisonment  in  a  foreign  jail,  is  not 
to  be  here  investigated.  That  depends  on  other  considera- 
tions, and  is  not  distinguishable  from  any  other  wrong 
done  by  the  master,  of  which  this  Court  should  take  or 
refuse  jurisdiction  according  to  the  national  character  and 
domicil  of  the  parties,  and  the  place  of  termination  of  the 
voyage.  The  Courlnep^  Edw.  239;  TTie  Calypso^  2  Hag. 
209 ;  ITie  Salada,  2  Hag.  262 ;  The  Madonna,  1  Dods.  37 ; 
The  Two  Friends,  1  Rob.  271  ;  The  Johann  Friederich,  1 
Wm.  Rob.  38 ;  The  Bee,  Ware's  R.  832 ;  The  Jerusalem, 

2  Gal.  R.  191. 
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The  protesti  therefore,  most  be  overruled* 

« 

The  Conrt  then  examined  the  evidencey  and  affirmed 
the  decree  of  the  District  Ck>urt 

Wheelockj  for  theappellant. 
Sawyer^  for  the  appellee. 
HUlardyin  support  of  the  protest 


CTRCUIT  COURT    OP    THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


BHODB  ISLAND  DISTRICT,  NOVEMBER  TERM,  1858. 


Hon.  BENJAmN  R.  CURTIS,  Associate  Justice  of  the  Sn- 
BSFORB  I        preme  Court 

Hon.  JOHN  PITMAN,  District  Judge. 


George  Mathewson  vs,  William  Spraoue  et  oL 

A  statute  goardian  cannot  represent  his  ward  in  conrt,  in  a  matter  where  his 
interest  is  opposed  to  that  of  the  ward,  except  bj  force  of  some  statute 
anthorityi  or  by  an  appointment  by  the  court;  and  no  court  would  appoint 
such  a  guardian  ad  litem. 

The  Court  of  Probate  has  only  a  special  and  limited  jurisdiction,  and  must 
act  in  the  manner  prescribed  by  statute ;  otherwise  its  acts  are  void.  If  it 
make  a  decree  without  notice,  when  the  statute  requires  notice,  a  party 
entitled  to  notice  may  treat  its  decree  as  roid. 

The  10th  section  of  Act  of  Rhode  Island  of  1822,  so  fiir  as  it  respects  the 
service  of  notice  to  wards  on  their  guardians,  is  repealed. 

In  Rhode  Island  the  Probate  Court  has  exclusive  jurisdiction  of  the  probates 
of  wills  of  lands. 

This  was  an  action  of  ejectment  to  recover  an  undivided 
part  of  four  lots  o^  land,  sitnate  in  Cranston  and  Johnston. 
VOL*  I.  39 
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The  plaintiff  proved  that  Wiliiam  Sprague  died  seised  of 
the  lands,  on  the  27th  of  March,  1834,  and  it  was  admitted 
that  he  left  three  children,  Williani,  Amasa,  and  Almira, 
and  that  the  plaintiff  was  one  of  four  children  of  his  daugh- 
ter Susanna,  who  died  in  the  lifetime  of  her  father.  The 
plaintiff,  together  with  one  sister  and  two  brothers,  were 
all  minors,  at  the  decease  of  their  grandfather,  and  Amasa 
Sprague  was  their  statute  guardian. 

The  defendants  claimed  under  the  will  of  William 
Sprague,  and  offered  to  put  it  in  evidence.  The  plaintiff 
objected,  because  it  had  not  been  duly  proved  and  allowed 
by  the  Court  of  Probate.  On  examining  the  will  and  its 
probate,  it  appeared,  that  William  and  Amasa  Sprague, 
the  testator's  two  sons,  were  executors  and  residuary  dQ- 
visees  and  legatees,  and  that  far  the  larger  part  of  the 
testator's  property,  including  his  lands,  was  devised  and 
bequeathed  to  them.  And  on  the  production  of  the  decree 
of  the  Probate  Court,  it  also  appeared  that  the  will  was 
presented  by  the  executors  for  probate  three  days  after  the 
testator's  death,  and  that  the  Court  dispensed  with  notice, 
by  reason  of  the  written  consent  of  all  parties  known  to 
the  court  to  be  interested,  and  residing  within  the  State, 
that  consent  being  given  for  the  plaintiff  and  his  sister  and 
brothers  by  Amasa  Sprague,  their  guardian. 

Curtis,  J.  The  questions  are,  whether  the  probate  of 
this  will  is  defective,  and  if  so,  whether  that  defect  renders 
the  decree  void,  or  only  voidable  by  some  appropriate  pro- 
ceeding to  be  had  in  that  matter,  by  appeal  or  otherwise, 
as  provided  by, law. 

To  enable  a  statute  guardian  to  bind  his  ward  by  a  pro- 
ceeding in  a  court  of  justice,  some  statute  authority  must 
be  found  for  his  act.  The  statutes  of  the  several  States 
on  this  general  subject  are  not  uniform,  but  I  am  not  aware 
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that  any  where  the  statute  guardian  is  made,  generally, 
competent  to  represent  his  ward  in  legal  proceedings.  The 
general  rule  certainly  is,  that  a  guardian  cul  litem  is  to  be 
appointed  for  that  purpose.  1  Johns.  509, 10  Johns.  486, 
8  Cowen,  365,  3  Chitty's  Gen.  Pr.  288.  And  this  rule  ex- 
tends to  Probate  Courts.  Hart  v.  Grai/^  3  Sumn.  339.  It 
is  very  clear  that  no  court  would  appoint  the  statute  guar- 
dian, guardian  ad  litems  if  his  interest  were  directly  opposed 
to  that  of  the  ward.  Parker  v.  Lincoln^  12  Mass.  16  ; 
Nayes  v.  Barber^  4  N.  H.  Rep.  406. 

The  defendants'  counsel  do  not  assert  that  Amasa 
Sprague,  who  was  one  of  the  residuary  legatees  and  de- 
visees under  the  will,  and,  therefore,  strongly  interested  to 
procure  its  probate,  could,  as  statute  guardian,  represent 
and  bind  his  wards,  in  that  proceeding,  unless  some  au- 
thority to  do  so  can  be  found  in  the  statute  law  of  Rhode 
Island ;  but  they  urge  that  such  authority  is  found  in  an 
act  passed  in  1822,  and  found  in  the  Digest  of  1822, 
page  214. 

The  10th  section  of  this  act  was  as  follows :  <<  That  pre- 
vious to  the  rendering  of  any  order  or  decree  in  any  matter 
before  them,  the  said  Court  of  Probate  shall  give  to  all 
known  parties  interested,  living  within  the  State,  fit  least 
three  days'  notice,  that  they  may  be  heard  thereon ;  which 
notice  shall  be  served  by  the  town-sergeant,  or  constable,  or 
the  sheriff  or  his  deputy,  by  reading  the  same  to  the  party,  if 
found,  or  otherwise  by  leaving  an  attested  copy  at  the  last 
and  usual  place  of  abode  of  such  party ;  and  when  infants  or 
wards  are  interested^  notice  aforesaid  shall  be  served  on  their 
respective  guardians ;  or  such  court  may  give  notice,  as 
aforesaid,  to  all  parties,  by  advertisement  printed  three 
successive  weeks  in  some  newspaper  printed  within  this 
State."     And  the  section  then  proceeds  to  declare  the 
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effects  of  an  appeal  upon  the  different  kinds  of  decrees 
made  by  Probate  Courts* 

The  first  section  of  the  Act  of  Jannarj  20, 1824,  (Pab. 
Laws  of  B.  I.  578,)  repeals  so  much  of  the  tenth  section 
of  the  said  act  as  provides  for  the  manner  of  giving  notice. 
The  second  section  requires,  that  previous  to  the  render- 
ing of  any  order  or  decree  in  any  matter  before  them,  the 
Court  of  Probate  shall  cause  all  parties  known  to  them  to 
be  interested,  living  within  the  State,  to  have  notice.  It 
then  prescribes  different  modes  of  giving  notice,  and  then 
provides  that  if  aU  such  parties  shall  have  given  their  con- 
sent in  writing,  the  court  may  proceed  without  notice. 

It  is  argued  that  the  clause  in  this  tenth  section,  respect- 
ing the  service  of  notice  on  guardians,  is  not  repealed ;  and 
that  if,  by  law,  notice  was  to  be  served  on  the  guardian, 
it  was  competent  for  him  to  consent  to  proceed  without 
notice. 

I  do  not  know  that  this  necessarily  follows,  especially 
in  a  case  like  the  present  It  can  hardly  be  supposed  the 
law  intended  that  a  guardian,  interested  against  his  ward, 
would  represent  him  in  court;  it  must  have  expected  that 
the  effect  of  a  notice  to  his  ward,  served  on  him,  would 
be,  that  he  would  take  care  that  his  ward  was  properly 
represented  in  court  by  another ;  and  not  that  he  would 
consent  to  have  the  court  proceed  instatUer^  without  actual 
notice  to  the  ward,  and  without  such  fit  representation 
being  provided  for  by  the  ward,  or  his  firiends,  or  the  Court 
And  it  does  not  seem  to  me  that  an  authority  to  take  a 
legal  notice,  of  a  length  prescribed  by  law,  for  the  ward, 
necessarily,  and  in  all  cases  implies  an  authority  to  shorten 
the  time  and  agree  to  a  proceeding  instanter. 

But  it  is  not  necessary  to  rest  upon  this ;  for  I  think  this 
dause  in  the  tenth  section  is  repealed. 
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The  repeal  is,  of  so  much  of  the  tenth  section,  as  pro- 
vides for  the  manner  of  givinp  notice*  This  is  not  a  repeal 
of  the  whole  section ;  but  besides  the  first  part  of  the  sec- 
tion which  relates  to  notices,  there  is  another  part  which 
relates  to  the  effect  of  an  appeal  This  satisfies  the  re- 
strictiYe  words,  ^^so  much,"  &c.;  and  though  it  is  only 
what  relates  to  the  manner  of  giving  notice  which  is  re- 
pealed, yet  the  clause  in  question,  which  provides  a  man- 
ner of  giving  notice  to  wards  by  serving  on  their  guardians, 
is  clearly  within  the  description  of  the  part  repealed. 

My  opinion  is,  that  this  guardian  was  not  empowered 
by  any  statute  to  consent  in  writing  for  his  ward,  and 
consequently,  that  the  proceeding  was  irregular.  And  I 
think  it  very  clear,  that  this  irregularity  was  of  such  a 
nature  as  to  render  the  decree  utterly  void,  as  against  this 
plaintiff. 

A  Court  of  Probate  has  only  a  special  and  limited  juris- 
diction. And  being  expressly  required  by  statute,  before 
making  any  decree,  to  cause  those  interested  to  have  notice, 
if  it  proceeds  to  make  a  decree  without  complying  with  this 
requisition  of  law,  any  party  entitled  to  notice,  may  treat 
such  a  decree  as  void ;  and  this  upon  several  grounds. 

X*  Because  the  Court  has  not  jurisdiction  to  determine 
the  rights  of  such  parties.  This  was  held  by  the  Supreme 
Court,  in  Harris  v.  Hardifnani  14  How.  344,  in  respect  to 
a  court  of  common  law,  which  had  rendered  a  judgment  by 
default,  without  notice.  And  in  numerous  cases  the  same 
law  has  been  applied  to  Courts  of  Probate.  11  Mass.  507 ; 
5  Pick.  343 ;  18  Pick.  115 ;  3  Cush.  352 ;  3  Sum.  339. 

2.  This  court  being  of  a  special  and  limited  jurisdiction 
can  do  no  binding  act  which  is  prohibited  by  statute,  and 
it  is  prohibited  to  make  a  decree  without  notice.  2  Mass. 
120  ;  7  Mass.  70  ;  4  Mass.  117 ;  11  Mass.  513,  514,  and 
the  cases  there  cited. 

39* 
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3.  The  plaintiff  could  not  appeal,  for  he  had  no  notice  of 
the  decree ;  and  no  writ  of  error  will  lie ;  whenever  a  per- 
son interested,  cannot  have  remedy  according  to  law,  by 
writ  of  error  or  appeal,  he  may  avoid  the  judgment  or 
decree  by  plea  and  proof ;  that  is,  whenever  it  is  set  up  to 
affect  his  rights,  he  may  aver  its  nullity.  11  Mass.  513, 
and  cases  there  cited ;  17  Mass.  91;  2  Met.  138. 

It  has  been  argued,  that  though  this  may  be^o  in  cases 
affecting  the  person,  these  principles  are  not  applicable  to 
a  decree  of  probate  of  a  will.  That  this  was  a  proceeding 
in  rem ;  and  when  the  will  was  filed  the  Court  obtained 
jurisdiction,  and  its  decision  that  the  guardian  could  con- 
sent for  the  ward,  though  it  may  have  been  erroneous,  was 
an  error  occurring  in  the  exercise  of  its  jurisdiction. 

It  is  true,  the  proceeding  is,  in  some  sense,  in  rem  ;  but 
so  was  the  proceeding  in  11  Mass.  507,  where  this  subject 
was  very  carefully  considered,  and  in  4  Mass.  117,  and  7 
Mass.  70,  and  17  Mass.  91.  These  were  decrees  of  parti- 
tions, which  were  strictly  in  rem.  And  there  is  no  sound 
reason  for  any  distinction  between  decrees  in  rem  and  in 
personam.  In  The  Mary^  9  Cranch,  126,  142,  144,  the 
Supreme  Court,  speaking  of  proceedings  in  rem^  say  :  "  No- 
tice of  the  controversy  is  necessary  in  order  to  become  a 
party;  and  it  is  a  principle  of  natural  justice,  of  universal 
obligation,  that  before  the  rights  of  an  individual  be  bound 
by  a  judicial  sentence,  he  shaU  have  notice,  express,  or  im- 
plied, of  the  proceedings  against  him.  Where  these  pro- 
ceedings are  against  the  person,  notice  is  served  person- 
ally, or  by  publication ;  where  they  are  in  rem  notice  is 
served  on  the  thing  itself." 

In  Bradstreet  v.  Tke  Nepttme  Ins.  Co.y  3  Sum.  608,  Mr. 
Justice  Story  held  such  a  proceeding  void,  for  want  of 
notice  of  specific  allegations ;  and  he  uses  this  language : 
"  I  hold,  therefore,  that  if  it  does  not  appear  upon  the  face 
of  the  record  of  the  proceedings  in  rem^  that  some  ^specific 
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offence  is  charged,  for  which  the  forfeiture  in  rem  is  sought, 
and  that  due  notice  of  the  proceedings  has  been  given,  &a, 
it  is  not  a  judicial  sentence,  &c."  Yet,  in  that  case,  the 
vessel  proceeded  against  was  within  the  jurisdiction  of  the 
court.  The  case  in  4  N.  H.  R.  406,  is  also  directly  in  point. 
Nor  can  it  be  maintained  that  this  error  occurred  in  the 
exercise  of  jurisdiction.  It  is  true,  the  Probate  Court,  on 
the  receipt  of  the  will,  has  jurisdiction  for  the  purpose  of 
placing  and  retaining  the  will  on  its  files,  and  issuing  the 
proper  notices  to  the  parties  in  interest,  and  causing  wit- 
nesses to  be  summoned  and  sworn,  and  taking  all  steps 
preliminary  to  a  hearing ;  but  it  has  not  jurisdiction  to 
make  a  decree,  until  all  parties,  entitled  by  law  to  notice, 
have  been  duly  notified ;  and  if  it  proceed  to  make  a  de- 
cree without  notice,  it  acts  without  authority,  and  its  decree 
is  void.  It  is  of  no  importance,  that  it  decided  that  notice 
was  not  necessary  in  the  particular  case,  because  the  guard- 
ian had  consented  for  the  ward.  If  notice  was  necessary, 
by  law,  the  Court  had  no  power  to  dispense  with  it,  and 
whether  it  thought  the  dispensing  power  existed,  or  what 
were  its  reasons  for  thinking  so,  are  immaterial. 

The  result  is,  that  this  will  has  not  been  proved. 

After  this  decision  had  been  given,  the  defendants'  coun- 
sel offered  to  prove  the  will  in  this  action ;  but  the  Court 
ruled,  that  the  only  tribunal  competent  to  receive  the  evi- 
dence, and  pass  on  the  probate  of  the  will,  was  the  Court 
of  Probate  ;  that  the  decree  of  that  Court,  admitting  or 
refusing  probate,  is  conclusive,  both  as  respects  lands  and 
personalty,  and  its  jurisdiction  over  the  question  of  probate 
is  exclusive. 

The  defendants'  counsel  then  moved  for  a  continuance 
to  enable  the  defendants  regularly  to  offer  the  will  for  pro- 
bate to  the  proper  court,  and  it  was  granted  ;  the  Court 
being  satisfied  that  the  defect  in  the  proceedings  was  not 
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occasioned  by  any  fraud,  but  was  merely  a  mistake^  which 
the  defendants  ought  to  have  opportunity  to  correct. 

Chrpenter  and  Ames^  for  the  plaintiff. 

Oreene  and  Rob^on^  for  the  defendants. 


NoRRis  et  al  vs.  George  L.  Cook  et  oL 

If  a  consignee  vrites  a  letter  to  his  eonsignor,  and  folly  infonns  him  what  he 

baa  done,  the  silence  of  the  consignee,  after  a  reasonable  time,  is  an  i^proTal 

of  his  conduct. 
Though  the  consignee  in  such  a  case  must  have  plainly  disclosed  a  departare 

ftom  instructions,  and  the  reasons  which  induced  him  to  depart  from  them, 

he  is  not  bound  to  detail  facts  of  a  general  natnrai  which  he  may  reaaonably 

presume  the  consignor  has  knowledge  of. 
If  the  jury  send  a  written  request  for  instructions  to  the  Court,  when  not  in 

session,  the  Court,  aftter  notice  to  the  counsel,  will  reply  in  writing,  if  it 

deems  it  safe  and  proper  to  do  so. 

This  was  an  action  of  assumpsit,  to  recover  of  the  de- 
fendants the  proceeds  of  the  sales  of  a  vessel  and  part  of  a 
cargo  of  lumber,  consigned  by  the  plaintiffs,  who  were  mer- 
chants at  Bristol,  Rhode  Island,  to  the  defendants  who  were 
merchants  at  San  Francisco,  Oalifornia,  and  also  to  reco- 
ver the  amount  which  ought  to  have  been  received  from 
the  sale  of  the  residue  of  the  cargo,  which  was  consumed 
by  fire,  on  shore,  at  the  last  mentioned  place. 

The  plaintiffs  alleged  that  their  orders  to  the  defendants 
were  to  sell  the  vessel  and  cargo  immediately,  on  their 
arrival ;  and  that  though  there  was  no  breach  of  orders  as 
to  the  vessel,  the  cargo  was  landed  and  stored  contrary  to 
orders,  a  part  sold  afterwards,  for  a  less  price  than  could 
have  been  obtained  on  arrival,  and  the  residue  burnt  in  one 
of  the  conflagrations  by  which  San  Frandsoo  had  been 
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visited.  The  defence  was,  that  theie  was  no  breach  of 
orders,  or  if  thd^e  was  any  departure  from  instructions,  it 
was  known  to  the  plainti£&,  and  acquiesced  in  by  them. 
After  the  jury  had  been  fully  instructed  by  the  Court,  they 
retired  to  deliberate  on  their  verdict,  and  the  court  ad- 
journed till  the  next  morning.  In  the  course  of  the  even- 
ingf  the  presiding  Judge  received  from  the  jury  the  follow- 
ing communication  in  writing : 

^  The  jury  are  not  able  to  agree ;  and  wish  you  to  give 
us  information  on  the  grounds  named  below,  viz.  Is  it  the 
duty  of  the  consignor  to  inform  the  consignee  that  he 
approves  or  disapproves  of  his  doings,  or  is  his  silence 
evidence  of  his  acquiescence,  generally." 

On  the  receipt  of  this  communication,  the  Judge  sent 
for  the  counsel  on  both  sides,  and  made  known  to  them,  at 
his  chambers,  the  above  request  of  the  jury,  and  read  to 
them  the  following  answer,  which  he  proposed  to  send  to 
the  jury : 

^  If  the  consignee  writes  a  letter  to  the  consignor,  and 
fully  informs  him  what  he  has  done,  and  the  consignor 
intends  to  disapprove  of  his  conduct,  he  is  bound  to  inform 
the  consignee,  within  a  reasonable  time,  that  his  conduct 
is  not  approved ;  and  if  he  is  silent,  his  silence  is  an  ap- 
proval of  the  conduct  of  the  consignee.  This  is  a  rule  of 
law,  and  is  applicable  to  all  such  cases." 

The  jury  afterwards  returned  a  verdict  for  the  defend- 
ants, and  the  plaintiff  moved  for  a  new  trial,  assigning  for 
cause  that  the  above  instruction  was  not  correct 

.  The  motion  was  argued  by  Greene  and  Blake  for  the 
plaintiffs,  and  by  Carpenter  and  Bradley  for  the  defendants. 

Curtis,  J.  It  is  in  accordance  with  the  practice  of  this 
court,  when  a  jury  address  a.  written  inquiry  to  the  court, 
while  not  in  session,  to  summon  the  counsel,  and  make 
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known  to  them  the  inquiry,  and  then  proceed  to  answer  it 
in  writing,  if  the  Court  thinks  it  safe  and  proper  to  do  so ; 
and  no  exception  is  taken  to  this  course  now.  The  objec- 
tion is,  that  the  instruction  was  not  correct,  because  not 
sufficiently  qualified.  The  argument  is,  that  ratification  is 
not  binding,  unless  made  with  a  full  knowledge  of  all  the 
material  facts;  and  that  the  Court  ought  to  have  required 
that  the  plaintiffs  should  be  informed,  not  only  of  what  the 
consignees  had  done,  but  of  all  the  circumstances  necessary 
to  enable  the  .consignors  to  make  up  their  mind,  under- 
standingly.  And,  that  in  this  case,  the  consignors  ought 
so  have  been  told,  not  only  that  the  consignees  were  about 
to  land  the  cargo,  but  that  the  expenses  of  landing  and 
storing  a  cargo  there  were  unusually  great,  when  com- 
pared with. those  charges  at  other  ports ;  also,  that  timber 
was  declining  in  price  at  the  time  it  was  landed,  and  how 
long  the  consignees  intended  to  keep  it  on  hand,  and  that 
the  fire  risks  in  that  city  were  unusually  great. 

The  instruction  given  in  this,  as  in  all  other  cases,  must 
be  considered  with  reference  to  the  facts  of  the  case. 

The  consignment  was  made  by  letter,  bearing  date  Feb. 
11, 1850 ;  which  was  received  and  replied  to  by  the  de« 
fendants,  April  17, 1850.  In  this  letter,  they  say :  <<  Lum- 
ber is,  in  some  cases,  selling  at  less  than  home  prices,  and 
vesseb  are  extremely  low.  We  see  no  fair  prospect  of  any 
essential  change  in  either."  On  May  29, 1850,  the  defend- 
ants acknowledged  a  receipt  of  a  duplicate  of  the  letter  of 
consignment,  and  further  say :  <^  There  is  no  improvement 
to  notice  in  the  lumber  market" 

On  the  27th  July,  1850,  the  vessel  and  cargo  arrived,  and 
on  the  31st  the  defendants  wrote  a  letter,  detailing,  with 
great  minuteness,  the  difficulties  they  had  encountered  in 
obtaining  possession  under  the  plaintifis'  mortgage,  which 
was  the  title  by  virtue  of  which  they  made  the  consign- 


NOVEMBER  TERM,  1853.  467 


Norrifl  et  oL  v.  Cook  et  al. 


ment,  and  the  litigation  which  had  grown  out  of  it,  and 
refering  the  plaintiflEs  to  their  circular  respecting  the  mar- 
kets. 

On  the  14th  of  August,  they  again  wrote  to  the  plain- 
tiffs, informing  them  of  their  further  difficulties  about  the 
title,  and  that  they  had  sold  the  vessel  well  for  $2,400.  And 
they  add :  "  The  lumber  is  now  being  landed  and  stored, 
as  we  cannot  get  an  offer  of  more  than  $50  per  M.  for  the 
lot  We  have  been,  and  shall  continue  to  be,  as  economi- 
cal as  possible  in  regard  to  expenses,  but  we  anticipate  we 
shall  be  able  to  remit  you  but  a  part  of  your  claim.-' 

On  the  31st  August,  1850,  the  defendants  again  wrote 
to  the  plaintiffs,  giving  some  further  information  about  the 
litigation,  and  referring  the  plaintiffs  to  their  circular  for 
information  of  the  state  of  the  market.  On  the  13th  Sep- 
tember, they  again  wrote,  chiefly  concerning  another  suit 
which  had  been  brought  against  them  on  account  of  the 
cargo,  and  adding :  ^^  We  have  no  improvement  to  notice 
in  the  lumber  market;  on  the  contrary,  prices  generally  are 
not  so  good  as  they  were  some  weeks  since."  They  also 
refer  to  their  circular  for  further  information  concerning 
the  market.  It  was  admitted  that  all  these  letters  were 
received  by  the  plaintiffs,  but  they  first  wrote  in  reply 
under  date  of  October  25, 1850.  In  this  letter  they  ac- 
knowledge the  receipt  of  the  defendants'  letter  of  the  13th 
September,  but  make  no  reference  to  any  other  letter. 
They  give  some  information  concerning  the  title  to  the 
property,  to  enable  the  defendants  to  conduct  the  litiga- 
tion, but  they  were  entirely  silent  on  every  other  topic. 
There  was  no  evidence  tending  to  show  that  any  informa- 
tion concerning  the  markets,  contained  in  the  defendants' 
letters  and  circulars,  was  untrue.  But  it  appeared  that  the 
charges  of  unloading  and  storing  cargoes  of  lumber  and 
all  other  commodities  at  San  Francisco,  were  then,  and, 
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since  the  discovery  of  gold,  and  the  consequent  high  prices, 
had  been,  very  great  compared  with  the  charges  at  other 
ports,  and  that  lumber  was  often,  though  not  uniformly, 
sold  before  landing*  Such  were  the  facts,  in  refnenoe  to 
which  this  instruction  was  given.  And  I  think  there  was 
no  room  to  contend  that  the  plaintLSs  did  not  have  all  the 
information,  concerning  the  state  of  the  market,  which  the 
defendants  could  give.  But,  in  respect  to  this,  and  the 
other  facts,  concerning  the  rate  of  charges  and  expenses, 
and  the  fire  risks,  a  more  comprehensive  answer  may 
be  given  to  the  objection,  which,  in  my  opinion,  is  well 
founded  in  law,  and  that  is,  that  it  is  not  the  duty  of 
the  consignee  to  communicate  any  thing,  which  he  has  a 
right  to  presume  the  consignor  knows.  Now,  when  a 
merchant  makes  a  consignment  to  a  distant  port,  he  is  pre- 
sumed to  be  acquainted  with  the  nature  of  the  business  in 
which  he  engages;  and  this  includes  not  only  the  cuBtom* 
ary  modes  of  buying  and  selling,  but  the  usual  rates  of 
charges,  and  the  risks  to  which  his  property  will  be  sub- 
jected at  that  port  And  accordingly  it  will  be  found,  by 
examining  the  decisions,  that  no  one  of  them,  so  far  as  I 
know,  has  ever  required  information  on  these  points  to  be 
given  by  the  consignor. 

The  rule,  as  laid  down  by  Mr.  Justice  Story,  in  his  Com* 
mentaries  on  Agency,  (section  258,)  is :  ^'  If  the  principal, 
having  received  information  from  his  agent,  of  his  acts, 
touching  the  business  of  his  principal,  does  not,  within  a 
reasonable  time,  express  his  dissent  to  the  agent,  he  is 
deemed  to  approve  his  acts,  and  his  silence  amounts  to  a 
ratification." 

This  requires  information  of  the  acts  of  the  agent,  but 
not  of  those  surrounding  circumstances  of  a  general  na- 
ture, which  usually  accompany  all  such  transactions,  and 
which  the  principal  must  be  supposed  to  be  cognizant  of 
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when  he  made  the  consignment,  and  to  have  kept  himself 
informed  of  afterwards. 

Take  the  rule  laid  down  in  TTie  Richmond  Manufac' 
iuring  Company  v.  Starks^  4  Mason,  296,  which  is  snp- 
ported  by  the  authorities,  that  if  a  merchant  neglects,  after 
a  reasonable  time,  to  object  to  an  account  cnrrent,  he  is 
deemed  to  acqaiesce  in  it,  and  it  is  treated  as  an  account 
stated ;  it  is  manifest  an  account  current  conveys  no  in- 
formatiorf  concerning  the  previous  or  expeqted  states  of 
the  market.  In  Caimes  v.  Bleeker^  12  Johns.  IL  300- 
306,  Mr.  Justice  Spenser  says :  ^  It  is  a  salutary  rule,  in 
relation  to  agencies,  that  when  the  principal  has  been  in- 
formed of  what  has  been  done,  he  must  dissent,  and  give 
notice  in  a  reasonable  time,  otherwise  his  assent  to  what 
has  been  done  shall  be  presumed."  And  the  same  law 
may  be  found  in  Bredin  v.  Dubarry^  14  Serg.  &  Rawle,  30, 
and  in  other  cases. 

Certainly  the  consignor  must  not  be  misled  by  the  con- 
signee, upon  any  point,  general  or  particular;  and  be  is 
entitled  to  such  information  concerning  the  acts  of  his 
agent  as  will  put  him  upon  a  decision  of  the  question  whe- 
ther he  will  ratify  a  departure  from  his  orders.  Thus,  if 
the  agent  does  not  plainly  disclose  that  be  has  departed 
from  instructions,  as  was  the  case  in  Courcier  v.  RiUer^  4 
Wash.  C.  C.  R.  549,  he  is  not  bound  to  reply.  So  I  think 
the  principal  is  entitled  to  a  fair  statement  of  any  special 
circumstances  which  have  induced  the  agent  to  depart 
from  his  instructions.  And  in  this  case  there  was  such  a 
statement ;  for  in  letters  previous  to  that  of  the  13th  of 
September,  the  defendants  had  informed  the  plaintiffs  that 
lumber  was  very  low,  that  there  was  no  immediate  pros- 
pect of  its  rise,  and  in  the  letter  of  the  13th  of  September 
they  say :  ^'  The  lumber  is  now  being  landed  and  stored, 
as  we  cannot  get  an  offer  of  mpre  than   (50  per  M. 
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for  the  lot ;"  and  there  was  no  evidence  in  the  case  tending 
to  show  that  this  was  not  true,  or  that  it  was  not  the  cause 
for  their  landing  the  cargo. 

.  Indeed,  I  do  not  understand  the  plaintifis'  counsel  to 
contend,  that  the  instruction  given  would  not  have  been 
correct,  if  the  consignment  had  been  made  to  a  port  like 
Liverpool,  or  New  Orleans ;  but  it  was  argued  that  San 
Francisco,  being  in  1850  comparatively  a  new  place  of 
trade,  the  same  presumption  of  knowledge,  or  the  same 
duty,  on  the  part  of  the  consignor  to  inform  himself  con* 
ceming  these  general  facts,  did  nor  exist  But  I  do  not 
think  the  rule  of  law  varies  with  the  age  and  amount  of 
trade  of  the  port  of  destination.  If  it  were  to  do  so,  I  can 
conceive  of  no  standard  which  could  be  applicable  to  any 
case.  How  old  must  a  port  be,  and  how  much  trade  must 
it  have  bad,  and  how  long  continued,  to  exempt  the  con- 
signee from  the  duty  of  going  into  a  minute  history  of  aU 
the  facts  which  could  have  a  bearing  upon  the  interest  of 
the  consignor  ?  If  the  trade  is  recent,  if  it  is  subject  to 
great  and  sudden  fluctuations,  if  the  dangers  from  marine 
or  fire  perils  at  the  port  are  unusual,  the  consignor  may 
reasonably  be  supposed  to  have  known  these  facts  when 
he  sent  his  property  there ;  because,  ordinarily,  men  do  not 
embark  in  such  enterprises  without  informing  themselves 
on  these  points.  And  perhaps  no  case  could  be  put  which 
would  afford  a  better  illustration  than  this,  of  the  impro- 
priety of  allowing  the  rule  of  law  to  be  varied  on  account 
of  any  of  these  circumstances.  For,  in  the  first  place, 
though  the  trade  was  recent,  yet  it  is  known  to  have  at- 
tracted a  most  extraordinary  degree  of  attention  from  the 
commercial  world,  and  its  details  were,  and  have  continued 
to  be  made  public,  and  watched  with  great  interest,  almost 
from  day  to  day.  And  if  I  were  now  to  hold,  that  San 
Francisco  was  not,  as  a  place  of  commerce,  in  1850,  within 
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the  settled  rales  of  law  eoncerning  the  relative  rights  and 
daties  of  consignors  and  consignees,  I  fear  I  should  he 
doing  great  practical  injustice,  and  certainly  I  should  not 
be  able  to  say,  at  what  period  in  its  commercial  life,  these' 
mles  first  began  to  be  applicable.  This  would  introduce  a 
degree  of  uncertainty  into  the  vast  commercial  transactions 
of  that  place,  which  would  be  as  little  consistent  with  the 
just  interests  of  those  engaged  in  them,  as  with  the  law 
itself,  as  I  understand  it. 

The  motion  for  a  new  trial  is  overruled,  and  judgement 
is  to  be  rendered  on  the  verdict 


Henrt  W.  Hetdock  et  oL  vs.  John  T.  Stanhope,  et  ok 

In  constniing  the  statute  of  Rhode  Island  to  prevent  fraudulent  conTeyanees, 
this  €k>art  followo  tfie  constmction  settled  by  the  highest  Court  of  that  State. 

By  the  law  of  Rhode  Island,  an  assignment  of  all  the  property  of  an  insolvent 
debtor,  for  the  benefit  of  all  his  creditors,  stipulating  for  a  release,  and  that 
the  diyidends  of  creditors  refusing  to  become  parties  shall  be  paid  to  the 
assignor,  is  not  frandnlent  and  void  on  its  face. 

This  was  a  bill  in  equity,  filed  by  the  complainants, 
merchants,  in  the  city  of  New  York,  against  John  T.  Stan- 
hope, William  H.  Cranston,  Jacob  Weaver,  and  Sarah  H. 
Weaver,  citizens  of  Rhode  Island.  The  bill  alleges  that, 
at  the  June  term,  1848,  of  this  Court,  the  complainants 
recovered  a  judgment  at  law  against  John  T.  Stanhope, 
whereon  execution  issued,  and  was  levied  on  certain  mer- 
chandise found  in  the  shop  of  the  defendant.  Stanhope ; 
and  that  the  defendant,  William  H.  Cranston,  caused  the 
same  to  be  replevied  put  of  the  hands  of  the  marshal,  by 
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a  writ  of  replevin  issaing  out  of  and  returned  into  the  Sa- 
preme  Court  of  Rhode  Island,  claiming  the  said  merchan- 
dise as  his  own  property ;  that  the  action  of  replevin  was 
duly  entered,  but  has  not  been  tried,  having  been  con- 
tinued from  term  to  term.  The  bill  further  alleges,  that, 
on  the  fifth  day  of  June,  1848,  Stanhope  made  an  assign- 
ment of  aU  his  property  to  Mr.  Cranston,  in  trust  for  the 
creditors  of  Stanhope,  and  annexed  a  copy  of  the  deed  of 
assignment,  and  charges  that  it  was  fraudulent  as  against 
creditors,  and  void.  The  particular  grounds  upon  which 
the  charge  of  fraud  is  rested,  are  noticed  in  the  opinion  of 
the  Court 

The  bill  also  alleges,  that  at  or  about  the  same  time 
when  the  assignment  was  made,  and  in  part  execution  of 
the  same  design,  to  defeat  the  plaintiff's  execution,  Stan- 
hope conveyed  some  land  to  Jacob  Weaver ;  and  it  further 
charges  that  Sarah  Weaver,  who  is  named  in  the  schedule 
of  preferred  creditors  annexed  to  the  assignment,  was  not 
a  bond  fide  creditor,  her  claim  being  fictitious,  and  inserted 
by  a  fraudulent  concert  between  herself  and  Stanhope,  to 
aid  him  in  withdrawing  a  part  of  his  property  from  his 
just  creditors. 

The  defendants  having  answered,  the  cause  was  set 
down,  and  heard  on  bill  and  answers. 

PoUer  and  Thimer^  for  the  complainants. 

Ames^  for  the  respondents. 

Curtis,  J.  The  complainants,  who  are  judgment  credit- 
ors, ask  the  aid  of  the  Court  to  remove  an  obstacle  to 
the  levy  of  their  execution  on  personal  property,  alleged  to 
belong  to  the  judgment  debtor,  upon  which  they  assert 
they  have  acquired  a  lien.  Their  general  ground  is,  that  the 
debtor,  just  before  their  execution  was  sued  out,  and  with 
an  intent  to  prevent  its  levy,  made  a  fraudulent  convey- 
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ance  of  all  his  property  to  Mr*  Cranston*  Of  course,  it  is 
incambent  on  them  to  show  that  the  conveyance,  which  is 
admitted  to  have  been  made,  was  firaudolent  and  void,  as 
they  allege.  And  inasmuch  as  the  canse  has  been  set 
down  by  the  complainants,  and  heard  npon  bill  and  an* 
swer,  aU  pertinent  facts,  stated  in  the  answers,  must  be 
taken  to  be  true,  and  the  Ck)urt  must  find  the  frand  upon, 
Of  as  a  legal  conclusion  from,  those  facts. 

It  is  necessary,  therefore,  to  examine  the  grounds  upon 
which  the  bill  rests  the  charge  of  fraud,  and  see  how  fjsr 
they  are  confessed  or  denied  by  the  answers. 

These  grounds  are,  that  the  debtor  made  the  assignment 
with  an  intent  to  delay  and  defeat  the  levy  of  the  com- 
plainant's execution ;  that  the  assignor  and  assignee  both 
bad  that  end  in  view,  when  the  assignment  was  made ; 
that  it  was  not  intended  to  be  a  real  transfer  of  property, 
for  the  benefit  of  band  fide  creditors,  but  only  a  colorable 
airangement,  placing  the  nominal  title  in  Mr.  Cranston, 
but  really  leaving  the  whole  control  of  the  property^  and 
its  substantial  ownership,  in  the  debtor.  And  as  evidence 
of  this,  the  bill  charges  that  the  debtor  was  not  in  fact  in* 
solvent,  and  so  not  in  a  condition  to  make  an  assignment 
of  all  his  property  for  the  benefit  of  his  creditors ;  that  in 
point  of  fact,  he  continued,  after  the  assignment  was  made, 
to  have  the  custody  and  possession  of  the  merchandise, 
and  to  sell  the  same  as  before ;  that  the  assignee  exercised 
no  supervision  over  him ;  that  the  schedules  of  property 
annexed  to  the  assignment  had  no  values  or  estimates  of 
value,  and  were  so  left  to  prevent  creditors  from  obtaining 
information;  that  a  fictitious  debt  to  Mrs.  Weaver,  the 
mother-in-law  of  the  assignor,  was  placed  on  the  schedule 
of  preferred  creditors ;  and  that  about  the  same  time  when 
the  assignment  was  made,  the  assignor  made  a  fraudulent 

40* 
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conveyance  of  some  real  estate  to  another  defendant,  Ja- 
cob Weaver. 

Before  examining  the  answers,  to  see  how  these  charges 
are  met,  it  is  material  to  notice,  that  whatever  may  have 
been  the  actual  intentions  of  the  parties,  no  conveyance 
can  be  impeached  as  fraudulent  as  against  creditors,  un- 
less it  is  capable,  in  point  of  law,  of  executing,  or  aiding 
in  the  execution  of  some  illegal  purpose.  It  is  upon  this 
principle,  that  an  exercise  of  the  common-law  right  of  pre- 
ferring one  creditor  to  another,  is  sustained.  K  one  cre- 
ditor has  recovered  a  judgment,  and  is  about  to  levy  an 
execution  to  satisfy  it,  and  the  debtor,  being  insolvent, 
conveys  his  property  to  another  creditor,  whom  he  chooses 
to  pay  in  preference  to  the  other,  though  his  design  is  to 
delay  and  defeat  the  latter,  yet  his  conveyance  executes 
only  a  legal  intent  to  pay  a  just  debt,  and  so  is  valid. 
And  therefore,  if  it  were  admitted  in  this  case,  that  the 
purpose  of  the  assignor  was  to  delay  and  defeat  the  com- 
plaij\ant's  execution,  if  he  has  only  exercised  a  legal  right 
to  appropriate  his  property  to  pay  certain  favored  creditors 
in  full,  and  to  distribute  the  surplus  ratably  among  all  his 
creditors,  his  intent  does  not  avoid  the  deed,  which  is  not 
capable  of  executing  or  aiding  in  the  execution  of  any 
thing  but  a  legal  intent.  Whether,  under  the  law  of  Rhode 
Island,  it  would  avoid  an  assignment,  otherwise  valid,  to 
a  trustee,  for^he  benefit  of  creditors,  if  it  were  proved  that 
the  assignor  and  assignee,  when  it  was  made,  intended  not 
to  execute  it,  but  to  use  it,  only  to  enable  the  debtor  to 
continue  to  enjoy  the  property  assigned,  I  do  not  find  it 
necessary  in  this  case  to  decide.  In  Massachusetts,  it 
has  been  held  that  it  would.  Johnson  v.  WhUweU^  7  Pick. 
71.  It  is  a  question  not  free  from  difficulty  in  Rhode 
Island,  because  the  statute  law  of  the  State  enables  any 
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creditor  interested  in  the  assignment  to  come  into  the  Su- 
preme Court  and  compel  the  assignee  to  give  an  inventory 
of  the  property,  and  secure  the  execution  of  the  trusts,  by 
a  bond  with  sureties,  and  the  assignee  is  liable  to  be  re- 
moved for  neglect  or  misfeasance.  Substantially  the  same 
ends  are  attainable  by  the  aid  of  a  Court  of  Equity,  under 
its  jurisdiction  over  trusts.  Inasmuch,  therefore,  as  the 
deed  which  conveys  the  property  does  not,  at  the  same  time, 
actually  create  the  trusts  in  favor  of  creditors,  which  form 
a  full  and  legal  consideration  for  the  conveyance,  and 
which  the  assignee  is  compellable  to  execute,  it  is  certainly 
difficult  to  maintain  that  his  intention  not  to  execute  them 
vitiates  the  deed.  It  would  seem  that  the  deed  was  inca- 
pable, in  point  of  law,  of  aiding  in  the  execution  of  an 
intent  to  hold  the  property  for  the  debtor,  and  so  was  valid, 
even  if  that  intent  existed.  But,  as  I  have  said,  I  do  not 
find  it  necessary  to  decide  this  question,  because  both  the 
assignor  and  assignee,  ini  their  answers,  not  only  declare 
in  general  that  the  assignment  was  made  in  good  faith, 
for  the  benefit  of  creditors,  but  they  deny  every  fact  alleged 
in  the  bill  as  evidence  that  the  assignment  was  colorable. 
In  respect  to  the  possession  and  control  of  the  property, 
the  assignee  says  that  by  the  assignment  it  was  made  his 
duty  to  judge  whether  it  was  most  for  the  benefit  of  the 
cestuis  que  trust  to  sell  the  property  at  public  or  private 
sale ;  that  he  believed  the  latter  to  be  best,  and  that  from 
the  knowledge  of  the  business  and  customers,  possessed 
by  the  assignor,  he  considered  it  expedient  to  employ  him 
as  his  clerk,  to  make  sales  of  the  merchandise,  under  his 
supervision  and  control ;  that  the  property  was  in  his  pos- 
session, in  a  store  hired  by  him,  and  not,  at  any  time  after 
the  assignment,  in  the  possession  of  the  assignor ;  that  he 
believes  the  assignor  was  insolvent,  and  the  debt  to  Mrs. 
Weaver  real  and  justly  due,  and  he  knows  nothing  of  the 
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conveyance  to  Jacob  Weaver;  that  immediately  after  the 
assignment  was  made,  he  gave  public  notice  thereof  to  all 
creditors  of  the  assignor ;  and,  so  far  as  he  has  been  able, 
has  in  good  faith  executed  the  trusts  which  it  declares. 

Stanhope's  answer  contains  the  same  facts  concerning 
the  custody  and  possession  of  the  property,  and  declares 
that  he  was  insolvent ;  that  the  debt  to  Mrs.  Weaver  was 
justly  due  for  so  much  money  lent  to  him  by  her,  and 
denies  that  the  conveyance  of  the  real  estate  to  Jacob 
Weaver  was  without  consideration,  though  it  admits  that 
the  consideration  was  a  note  payable  to  bis  wife,  to  whom 
the  estate  in  the  land  descended. 

Mrs.  Weaver's  answer  avers,  that  the  debt  to  her,  men- 
tioned in  the  schedule,  was  justly  due,  for  that  amount  of 
money  lent,  and  states  from  what  source  she  obtained  the 
money. 

Jacob  Weaver  answers,  that  he  was  led  to  purchase  the 
undivided  interest  which  his  sister,  Mrs.  Stanhope,  had  in 
this  land,  because  it  was  the  residence  of  his  mother,  who, 
he  was  afraid,  might  be  disturbed,  if  Stanhope  were  to 
sell  it  to  another,  as  he  feared  he  might  do,  knowing  him 
to  be  embarrassed  by  debts,  and  in  want  of  money ;  that 
he  paid  the  full  value  for  the  estate  of  his  sister  by  a  note, 
payable  to  her ;  and  that  he  made  the  purchase  in  good 
faith. 

It  is  not  necessary  for  me  to  investigate  particularly  the 
question  of  the  validity  of  this  sale  of  the  real  estate,  be- 
cause it  is  only  as  evidence  of  the  fraudulent  purpose  of 
Stanhope,  in  making  the  assignment,  that  this  transaction 
is  introduced  into  the  bill,  no  relief  being  prayed,  and  no 
case  for  relief  stated,  as  respects  this  land,  on  which  the 
complainants  have  acquired  no  lien  at  law,  or  made  any 
attempt  to  levy  their  execution.  And  as  the  answers,  both 
of  the  assignor  and  assignee,  deny  the  fraud  charged  in 
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the  bill,  and  every  specific  fact  therein  charged,  frora  which 
fraud  is  inferrible ;  and  as  these  denials  must  be  taken  to 
be  tme,  it  would  be  of  no  importance,  if  I  were  satisfied 
that  other  property  was  conveyed  by  the  debtor,  about  the 
same  time,  to  defeat  his  creditors. 

It  remains  only  to  consider  an  objection  to  the  assign- 
ment,  which  appears  upon  its  face. 

The  assignment  contains  these  clauses : 

*^  He  shall  pay  to  my  creditors  of  the  first  class,  enume- 
rated in  schedule  A,  which  said  schedule  is  hereby  referred 
to  and  made  a  part  of  this  assignment,  the  full  amount 
of  their  respective  debts,  in  the  order  in  which  they  are 
named,  the  amounts  now  doe  each  of  them,  and  which 
are  stated  as  correctly  as  the  same  can  now  be  ascer- 
tained ;  should  the  balance  of  said  proceeds  be  insufficient 
to  pay  the  remainder  of  my  creditors,  as  enumerated  in 
schedule  B,  which  said  schedule  is  hereby  referred  to  and 
made  a  part  of  this  assignment,  then  he  shall  make  an 
equal  distribution  of  said  balance  among  all  said  creditors 
of  the  second  class,  as  enumerated  in  said  schedule  B,  ac- 
cording to  their  respective  claims,  provided  said  creditors 
shall  dischargee  said  Stanhope  from  all  liability  for  the 
balance  due  frora  him  to  each,  after  the  payment  as  afore- 
said of  each  creditor's  share  of  the  estate  and  effects  hereby 
assigned.  If  any  creditor  shall  refuse  to  discharge  said 
Stanhope  as  aforesaid,  then,  and  in  every  such  case,  the 
share  of  such  person  or  persons  so  refusing  shall  be  paid 
by  said  assignee  to  said  Stanhope." 

Whatever  might  have  been  the  view  taken  by  this  Court, 
of  an  assignment  containing  such  clauses,  I  do  not  feel  at 
liberty  to  treat  the  title,  acquired  by  the  assignee,  as  fraud- 
ulent and  void  under  the  statute  law  of  Rhode  Island,  if 
the  highest  Court  of  that  State,  construing  the  statute  of 
Rhode  Island,  have  deliberately  and  finally  adjudged  it  to 
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be  valid.  In  Brashear  v.  West^  7  Peters,  R.  615,  the  Sa- 
preme  Court,  considering  the  effect  of  a  clause  in  an  assigu- 
ment  requiring  a  release,  and  reserving  the  surplus  to  the 
debtor  say ;  the  property  is  not  entirely  locked  up ;  a  Court 
of  Equity  may  reach  it ;  and  whatever  may  be  the  intrinsic 
weight  of  the  objection,  it  seems  not  to  have  prevailed  in 
Pennsylvania;  and  the  construction  which  the  courts  of 
that  State  may  have  put  on  the  Pennsylvania  Statute  of 
Frauds,  must  be  received  in  the  Courts  of  the  United 
States. 

I  understand  it  to  have  been  settled  in  Rhode  Island, 
under  the  Statute  of  Frauds  of  that  State,  that  clausesi 
like  those  now  in  question,  do  not  per  se  render  void  an 
assignment  of  all  the  property  of  a  debtor,  for  the  benefit 
of  his  creditors.  The  Chief  Justice  of  the  Supreme  Court 
of  Rhode  Island  has,  upon  my  application  to  him,  placed 
in  my  hands  a  copy  of  an  opinion  of  that  Court,  in  the  case 
of  Dockray  v.  Dockrayj  by  which  it  appears  that  the  con* 
struction  put  on  the  statute  of  Rhode  Island,  that  these 
clauses  do  not  vitiate  an  assignment,  is  settled,  and  under 
it  a  great  number  of  titles  to  real  as  well  as  personal  estate 
have  been  made  during  a  considerable  period  of  time. 

In  the  language  of  the  Supreme  Court,  this  construction 
must  be  received  by  me ;  and  in  conformity  therewith,  I 
declare  these  clauses  do  not  of  themselves  vitiate  the  deed 
under  the  statute  of  Rhode  Island. 

The  result  is,  that  the  bill  must  be  dismissed,  with 
costs. 
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William  D.  Sohier  et  oL  vs.  John  D.  Williams  et  al. 

When  a  testatrix  empowered  a  trnstee  to  sell  lands,  for  purposes  of  reinrest- 
ment,  "  when  the  major  part  of  mj  children  shall  recommend  and  advisa 
the  same,"  it  was  held  that  the  consent  of  the  major  part  of  those  Hying  at 
the  time  when  the  sa]^  was  made,  was  sufficient. 

Tlie  tenant  for  life,  together  with  the  contingent  remainder-man  in  fee  maj 
represent  the  inheritance  in  a  bill  for  specific  performance,  thoagh  their 
interests  are  merelj  equitable,  provided  the  issue  of  the  remainder-man  will 
take,  if  he  fails  to  do  so  bj  reason  of  the  contingency. 

A  court  of  equity  will  not  force  on  a  purchaser  a  doubtful  title;  and  a  title 
may  be  doubtful,  because  it  depends  on  a  doubtful  interpretation  of  a  will, 
if  all  parties  who  may  be  interested  in  the  estate  are  not  bound  by  the 
decree. 

Bill  for  the  specific  performance  of  a  contract  for  the 
sale  of  land  in  the  city  of  Newport.  The  case  was,  that 
Mary  Gibbs,  being  seised  of  the  land  in  question  and  other 
lands,  and  possessed  of  personal  property,  on  the  nineteenth 
day  of  May,  1823,  made  a  will,  whereby,  in  respect  to  her 
lands,  she  devised  as  follows : 

"  I  give  and  devise  to  my  brother,  Walter  Channing,  of 
Boston  aforesaid.  Esquire,  all  my  dwelling-houses,  farms, 
lands,  and  real  estate,  situate  in  the  State  of  Rhode  Island, 
and  also  all  my  lands,  dwelling-houses,  and  real  estate  of 
every  description,  situate  in  the  Commonwealth  of  Massa- 
chusetts or  elsewhere,  to  have  and  to  hold  the  said  farms, 
lands,  houses,  and  real  estate,  to  him  the  said  Walter,  his 
heirs  and  assigns,  vpan  the  special  trustSy  following,  and  no 
other,  to  wit :  that  he  and  his  assigns  shall  and  do  take  or 
cause  to  be  taken  reasonable  and  proper  care  of  said  lands, 
dwelling  houses  and  other  real  estate,  and,  at  his  discretion, 
maintain ^  and  preserve  the  buildings  in  repair,  and  make 
such  improvements  of  the  farms  as  he  shall  think  neces- 
sary, or  for  the  interest  of  my  children,  and  shall  and  do 
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take  and  receive  the  rents^  issues  and  profits  of  said  farmsi 
dwelling-houses  and  other  real  estate  during  the  lives  of  my 
said  children,  George,  William  C,  Ruth,  and  Sarah,  the 
survivors  and  survivor  of  them,  and  after  deducting  from 
the  same  all  the  expense  of  maintaining  and  preserving 
the  buildings  in  repair,  and  making  such  improvements  of 
the  farms  as  he  or  they  shall  judge  to  be  necessary,  or  for 
the  interest  of  my  said  children,  and  the  reasonable  charges 
and  expenses  of  executing  this  trust  as  respects  the  real 
estate,  and  a  reasonable  compensation  to  himself  and 
themselves  for  his  and  their  services  therein,  shall  and  do 
pay  the  rest  and  residue  of  all  said  rentSy  issues  and  profits 
semiannually  to  and  among  my  said  children  equally  dar- 
ing their  joint  lives ;  and  if  one  or  more  of  them  should 
die  before  me,  leaving  issue,  then  to  pay  to  such  issue  the 
parent's  share  or  proportion  thereof,  and  if  without  leaving 
issue,  then  to  pay  such  deceased  child's  share  or  proportion 
to  and  among  my  surviving  children  equally. 

^^  And  upon  i\i\s  further  trusty  that  from  and  after  the  de- 
cease of  any  and  each  of  my  said  children,  after  my  decease, 
leaving  issue,  the  said  Walter,  his  heirs  and  assigns,  shall 
and  do  pay  to  the  issue  of  such  child  the  whole  of  the 
share  of  rents,  issues  and' profits,  his  or  her  parent,  my 
child,  would  have  been  entitled  to  if  living,  during  the 
lives  of  my  surviving  children,  the  survivors  and  survivor 
of  them  equally  to  be  divided  among  such  issue ;  and  if 
my  child,  so  dying,  shall  leave  no  issue,  then  to  pay  the 
whole  of  such  child's  share  of  said  rents,  issues  and  pro- 
fits to  my  surviving  children,  and  the  issue  of  such  as  shall 
have  deceased,  equally  among  them,  according  to  the  stocks, 
during  the  lives  of  my  said  children  and  the  survivors  and 
survivor  of  them,  and  upon  and  after  the  decease  of  the 
longest  liver  of  my  said  children,  then  upon  this  further 
trusty  and  confidence  that  said  Walter,  his  heirs  and  assigns, 
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shall  and  do,  by  proper  and  legal  deeds  and  instruments  for 
the  purpose,  convey,  assign  and  transfer  to  the  children  of 
my  said  children  and  the  issue,  (if  any)  of  such  grand- 
child or  grandchildren  as  may  have  deceased,  (the  children 
of  a  deceased  child  or  grandchild  in  all  cases  in  this  wilt  to 
represent  their  parent^)  all  the  aforesaid  lands,  dwelling- 
houses,  and  other  real  estate  herein  given  in  trust  to  said 
Walter,  and  all  his  and  their  right,  interest  and  estate 
therein,  to  be  equally  divided  among  them,  according  to 
the  stocks ;  and  I  do  hereby  further  expressly  grant,  devise 
and  direct  that  all  the  aforesaid  lands,  dwelling-houses, 
and  other  real  estate  before  mentioned,  shall,  from  and 
after  the  decease  of  the  longest  liver  of  my  said  children 
be  and  remain  to  the  sole  use  and  behoof  of  the  children 
of  my  deceased  children,  and  the  children  of  such  of  my 
said  grandchildren,  if  any,  as  shall  have  deceased  and  their 
heirs  in  fee-simple  for  ever,  in  the  shares  and  proportions 
aforesaid.  Ninths  I  give  and  bequeathe  to  my  said  bro- 
ther, Walter  Channing,  all  the  residue  and  remainder  of 
my  personal  estate  of  every  description  to  have  and  hold 
the  same  to  him,  his  heirs,  executors,  administrators,  and 
assigns  upon  these  special  trusts  following  and  no  others, 
to  wit:  that  he  and  they  shall  and  do  invest  the  whole  of 
said  residue  of  my  personal  estate  in  stocks,  or  loan  the 
same'on  mortgage  or  other  good  security,  at  the  discretion 
of  my  said  trustee,  and  keep  the  principal  so  invested  or 
placed  out  at  interest,  or  mortgage,  or  other  good  security, 
during  the  lives  of  my  said  children  and  the  survivors  and 
survivor  of  them,  and  during  all  that  time  shall  and  do 
collect  and  receive  the  dividends,  interest  and  income  ac- 
cruing on  said  principal,  and  after  deducting  from  the  same 
the  reasonable  charges  and  expenses  of  executing  the  trust 
as  respects  the  personal  estate,  and  a  reasonable  compen- 
sation for  the  services  of  the  trustee  therein,  shall  and  do 
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pay  the  residue  of  said  dividends,  interests  and  income, 
semiannually,  to  and  among  my  said  children  equally 
during  their  lives,  and  if  one  or  more  of  them  should  die 
before  me,  leaving  issue,  then  to  pay  to  such  issue  the 
share  their  parent,  my  child,  would  have  been  entitled  to, 
if  living;  and  if  without  leaving  issue,  then  to  pay  such 
deceased  child  or  children's  share  equally  to  and  among 
my  surviving  children  and  the  issue  of  such  as  shall  have 
deceased,  equaUy,  according  to  the  stocks ;  and  upon  ihi$ 
further  trusty  that  upon  and  after  the  decease  of  any  or 
either  of  my  said  children,  after  my  decease,  leaving  issue 
and  a  widow  or  widower,  that  the  said  Walter,  his  heirs, 
executors,  administrators,  or  assigns,  shall  and  do  pay  to 
such  widower  or  widow  dollars  per 

annum,  as  long  as  he  or  she  shall  remain  single  and  un- 
married, and  no  longer,  and  shall  and  do  pay  to  the  issue 
of  such  child,  semiannually,  the  residue  (after  deducting 
said  annuity)  of  the  share  of  said  dividends,  interest,  and 
income,  that  their  parent,  my  child,  would  have  been  enti- 
tled to,  and  upon  and  after  the  decease  or  marriage  of 
their  surviving  parent  shall  and  do  pay  the  whole  thereof 
to  the  said  issue  of  such  deceased  child  during  the  lives  of 
my  surviving  children,  and  the  survivors  and  survivor  of 
them ;  and  if  such  child,  so  dying,  shall  leave  issue,  and 
his  or  her  wife,  or  husband,  shall  have  deceased  in  the  life- 
time of  such  child,  then  that  said  Walter,  his  heirs,  execu- 
tors, administrators,  and  assigns,  shall  and  do  pay  to  such 
issue,  semiannually,  equally  among  them  the  whole  share 
of  said  dividends,  interest,  and  income  which  such  de- 
ceased child  would  have  b6en  entitled  to,  during  the  lives 
of  my  surviving  children  and  the  longest  liver  of  them,  and 
if  such  child  so  dying  after  me  shall  leave  a  widow  or 
widower,  and  no  issue,  then  that  said  Walter,  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay  to  such 
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widow  or  widower,  five  hundred  dollars  per  annum  so 
long  as  he  or  she  shall  remain  single  and  unmarried,  but  no 
longer,  and  the  residue  thereof,  after  deducting  said  annu- 
ity, shall  pay  to  my  surviving  children,  and  the  issue  of 
such  other  or  others  as  may  have  deceased,  semiannually, 
and  from  and  after  the  decease  of  such  widow  or  widower, 
shall  pay  the  whole  of  such  share  of  said  dividends,  inte- 
rest and  income,  semiannually,  to  and  among  my  surviv* 
ing  children,  and  the  issue  of  such  as  may  have  deceased, 
equally  among  them,  according  to  the  stocks,  during  the 
lives  of  my  surviving  children  and  the  survivors  and  sur- 
vivor of  them ;  and  if  my  child,  so  dying,  shall  leave  nei- 
ther issue,  nor  a  widow  or  widower,  then  to  pay  the  whole 
of  said  child's  share  of  said  dividends,  interest  and  income 
to  and  among  my  surviving  children,  and  the  issue  of  such 
other  child  or  children  as  may  have  deceased,  equally 
among  them  according  to  the  stocks,  during  the  lives  of 
my  surviving  children,  and  the  survivors  and  survivor  of 
them  ;  and  upon  and  after  the  death  of  my  said  children, 
and  the  longest  liver  of  them,  then  upon  this  further  trust 
and  confidence^  that  said  Walter,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  and  any  trustees  under  this  will,  shall 
and  do,  by  legal  and  proper  deeds  and  instruments  for  the 
purpose,  convey,  assign,  transfer,  and  deliver  over  to  the 
children  of  my  said  children,  and  the  issue,  if  any,  of  such 
grandchild  or  grandchildren,  as  may  have  deceased,  equally 
among  them,  (the  children  of  a  deceased  child  or  grand- 
child, in  all  cases  in  this  will,  to  represent  their  parent,)  all 
the  stocks,  mortgages,  bonds,  notes,  and  other  securities 
for  money,  and  all  other  personal  estate,  which  he  or  they 
shall  have  received,  taken  and  holden  as  trustee  or  trustees 
under  this  will,  or  which  he  or  they,  shall  have  in  his  or 
their  hands,  except  so  much  as  may  be  necessary  to  pay 
the  annuities  aforesaid  to  a  surviving  husband  or  wife  of 
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one  or  more  of  my  deceased  children  as  hereinafter  is  pro- 
vided ;  and  it  is  my  will,  and  I  hereby  direct  that  in  case 
the  husbands  of  my  said  daughters,  or  either  of  them,  or 
the  wives  of  my  said  sons,  or  either  of  them,  should  sur- 
vive  the  longest  liver  of  ray  said  children,  then  the  said 
Walter,  hb  executors,  and  administrators,  or  any  trustee 
under  this  will,  shall  retain  out  of  the  share,  the  issue  of 
such  daughter  or  son  would  have  been  entitled  to,  so  much 
personal  estate  as  will  yield  an  income  suflSicient  to  pay 
the  annuity  herein  given  to  the  surviving  parent  of  such 
issue,  and  to  hold  the  same  and  appropriate  and  apply  the 
interest  and  income  thereof  to  the  payment  of  such  annu- 
ity to  such  surviving  parent,  so  long  as  he  or  she  shall  re- 
main single  and  unmarried,  and  upon  his  or  her  death  or 
marriage,  whichever  shall  first  happen,  then  to  pay  and 
transfer  the  personal  estate  so  reserved,  to  the  issue  of  such 
daughter  or  son,  equally  among  them ;  provided^  however^ 
if  such  issue  shall  secure  to  their  surviving  parent,  to  his  or 
her  satisfaction,  the  payment  of  said  annuity,  then  the  said 
trustee  shall  pay  to  such  issue  the  whole  of  their  share  of 
said  personal  estate. 

'^  Tenth.  I  hereby  authorize  the  said  Walter,  and  any  per- 
son who  may  hereafter  become  trustee  under  this  will,  upon 
the  application  of  any  of  my  children  in  writing,  or  of  the 
guardians  of  the  issue  of  such  child  as  shall  have  deceased, 
to  invest  a  portion  of  such  child's,  or  issue  of  a  child's  share 
of  my  personal  estate,  not  exceeding  five  thousand  dollars, 
in  the  purchase  of  life  annuities  for  the  benefit  of  such 
child,  or  issue  of  any  of  them,  and  upon  their  lives,  and 
the  life  of  the  husband  or  wife  of  such  child,  at  the  discre- 
tion of  said  trustee. 

"  Eleventh,  And  if  my  said  brother,  Walter,  from  any 
cause  whatever,  shall  wish  to  be  acquit  and  discharged 
from  this  trust,  or  if  he  shall  be  desirous  of  having  some 
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other  person  or  persons  joined  and  associated  with  him  in 
this  trust,  I  do  hereby  fully  authorize  and  empower  him  to 
substitute  and  appoint  in  his  stead  and  place,  or  as  an 
associate  trustee  to  act  with  him,  as  he  shall  think  neces- 
sary or  most  expedient,  any  one  or  more  persons,  that  he 
alone,  or  he  and  my  executors,  shall  think  fit  and  well 
qualified  to  execute  said  trust,  and  thereupon  to  convey, 
assign,  and  transfer  the  whole  real  and  personal  estate  of 
eveicy  description,  which  he  shall  hold  in  trust  under  this 
will,  to  such  person  or  persons,  either  to  hold  to  him  or 
them  and  their  heirs,  in  his,  said  Walter's^  place  and  stead, 
or  to  hold  jointly  and  together  with  him,  and  in  either  case 
upon  the  same  special  trusts,  and  for  the  same  uses,  and 
subject  to  the  same  limitations  as  are  expressed  in  this  wiU, 
and  as  the  said  Walter  held  the  same  under  and  by  virtue 
of  this  will ;  and  further,  in  case  my  said  children  shall,  in 
writing,  request  him,  said  Walter,  or  any  trustee  or  trustees 
he  may  appoint,  to  relinquish  the  trust,  then  I  hereby  author- 
ize and  request  him,  and  such  other  trustee  and  trustees  to 
relinquish  said  trust  accordingly,  and  I  do  in  that  case  au- 
thorize and  empower  the  Judge  of  Probate  for  the  county 
where  this  will  shall  be  proved,  to  appoint  such  trustee  or 
trustees  as  he  shall  deem  fit  and  suitable  to  execute  said 
trust  in  his  or  their  place  or  stead ;  and  in  case  said  trus- 
tees, or  either  of  them,  shall  refuse  to  resign  the  trust  upon 
such  request  by  my  said  children,  I  hereby  authorize  and 
empower  the  Judge  of  Probate  to  remove  him  or  them 
from  the  office  of  trustee,  and  to  appoint  other  fit  and  suit- 
able persons  in  their  stead.  And  I  further  authorzie,  direct 
and  require  the  trustee  and  trustees  under  this  will,  who 
shall  resign  their  trust  at  the  request  of  my  children,  or  be 
removed  by  the  Judge  of  Probate,  to  assign  and  transfer  to 
the  person  or  persons  who  shall  be  appointed  trustees  by 
the  Judge  of  Probate,  all  the  estate,  real  and  personal, 
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which  the  trustee  and  trastees  so  resigning  or  removed  then 
hold  under  this  will,  to  be  held  to  and  by  the  new  trustees, 
so  appointed,  and  the  survivor  of  them  and  his  heirs,  upon 
the  trusts,  and  for  the  uses,  and  subject  to  the  limitations 
expressed  and  contained  in  this  will,  and  no  other,  and  to 
prevent  a  failure  of  trustees  to  execute  this  will,  I  authorize 
and  request  the  Judge  of  Probate  for  the  county  where  it 
shall  be  proved,  to  appoint  such  trustee  or  trustees  to  exe- 
cute the  trusts  herein  contained  and  created,  as  the  trustee 
herein  named  and  my  executors  shall  recommend,  and 
on  failure  of  such  recommendation,  such  trustee  as  said 
Judge  shall  deem  fit  and  suitable. 

<<  Twelfth.  Reposing  in  my  said  brother,  Walter,  full  and 
entire  confidence,  I  do  hereby  expressly  declare,  that  he  is 
not  to  be  responsible  for  any  loss  whatever  that  may  hap- 
pen in  the  execution  of  this  trust,  unless  it  should  happen 
through  his  own  wilful  default,  and  that  the  said  Walter 
and  the  trustees  he  shall  appoint  are  not  to  be.  accountable 
or  responsible  the  one  for  the  other,  or  for  the  acts,  doings, 
or  defaults  of  the  other.  And  as  the  said  Walter  has,  upon 
my  solicitation,  consented  to  accept  the  trust,  I  further  re- 
quest and  direct,  that  no  bond  be  required  of  him  for  the 
fisiithful  discharge  of  the  trust  And  I  further  order  and 
direct  that  such  compensation  be  allowed  to  the  trustees 
who  shall  execute  the  trust  herein  created,  for  their  trouble, 
responsibility  and  services  as  ray  executors  shall  think 
reasonable,  and  in  case  of  their  death  or  disagreement,  as 
the  Judge  of  Probate  for  the  county  where  this  will  shall 
be  proved,  shall  allow  and  declare  to  be  just  and  rea- 
sonable. 

^  Thirteenth.  I  hereby  give,  devise,  and  grant  to  the  said 
Walter,  and  any  other  trustee  and  trustees  he  may  appoint, 
pursuant  to  the  power  herein  given  him,  full  power  and 
authority  to  sell  and  convey  any  part  or  parcel  of  the  real 
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estate  devised  to  him  in  trust  as  aforesaid,  except  my  two 
farms  situate  easterly  of  Easton's  Beach,  in  Middletown, 
in  the  State  of  Rhode  Island,  and  my  farm  situate  west- 
wardly  of  Easton's  Beach  and  Pond  in  Newport,  in  said 
Rhode' Island,  to  hold  to  the  purchaser  in  fee-simple  dis- 
charged of  said  trust,  or  to  exchange  the  same  for  other 
real  estate,  when  the  major  part  of  my  children  shall  recom- 
mend and  advise  the  same,  and  to  invest  the  proceeds  in 
other  real  estate,  or  in  personal  estate,  as  my  children  shall 
direct  and  advise ;  and  in  default  of  such  direction  and 
advice,  as  the  said  trustee  or  trustees  shall  think  most  for 
their  interest,  to  be  taken  and  held  upon  the  same  trusts 
and  for  the  same  uses,  and  subject  to  the  same  limitations 
as  the  estate  sold  or  exchanged  was  bolden  by  said  trustee 
or  trustees. 

<^  Lazily.  I  hereby  revoke  all  former  wills  by  me  made, 
and'  declare  this  only  to  be  my  last  will  and  testament 
And  I  hereby  appoint  my  said  brother,  Walter  Channing, 
John  Parker,  Esquire,  of  said  Boston,  and  the  Honor- 
able William  Prescott,  of  said  Boston,  sole  executors 
thereof." 

In  the  year  1825,  the  testatrix,  then  a  resident  of  the  city 
of  Boston,  died,  and  her  will  was  duly  proved  in  the  Pro- 
bate Court  of  the  county  of  Suffolk,  and  afterwards  was 
duly  registered  in  the  Probate  Court  of  the  town  of  New- 
port, pursuant  to  the  statute  of  the  State  of  Rhode  Island, 
so  as  to  give  effect  to  the  same  as  a  will  of  lands.  Walter 
Channing,  named  in  the  will  as  trustee,  having  declined  the 
trust,  the  complainant,  William  D.  Sohier,  was  duly  ap- 
pointed trustee. 

The  children  of  the  testatrix,  living  at  her  decease,  were 
the  same  who  are  mentioned  in  the  will,  viz.  George,  Wil- 
liam C,  Rutii,  and  Sarah.  George  died  after  his  mother. 
His  children  and  heirs  at  law,  together  with  Ruth  and 
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Sarah,  advised  and  assented  to  the  sale  of  the  land  in 
question,  by  the  trustee,  to  John  D.  Williams.  William 
C.  Gibbs,  the  only  other  surviving  child  of  the  testatrix, 
refused  to  assent  to  the  sale.  He,  however,  attended  the 
auction,  and  bid  for  the  land.  The  purchaser,  Williams, 
declines  to  take  the  title,  upon  the  ground  that  the  power 
of  sale  was  not  duly  executed,  only  two  of  the  children  of 
the  testatrix  having  advised  the  sale.  This  question  was 
raised  by  a  demurrer  to  the  bill. 

Curtis,  J.  The  purchaser  objects  to  taking  the  title 
offered  by  the  vendor,  because  the  latter  bad  not  power, 
under  the  will  of  Mrs.  Gibbs,  to  make  the  sale.  The  thir- 
teenth clause  of  her  will  confers  the  power  to  sell  ^<  when 
the  major  part  of  my  children  shall  recommend  and  advise 
the  same."  This  makes  the  recommendation  and  advice 
of  a  major  part  of  her  children  a  condition  precedent  to 
the  exercise  of  the  power.  If  this  condition  has  not  been 
complied  with,  it  is  the  same  as  if  no  power  of  sale  existed, 
and  no  title  can  be  made.  The  question  is,  if  it  has  been 
complied  with.  This  is  purely  a  question  of  the  intention 
of  the  testatrix,  to  be  deduced  by  construction  from  her 
will.  Some  very  nice  distinctions  concerning  the  survivor- 
ship of  powers  have  been  taken  in  the  ancient  common 
law,  though  I  apprehend  that,  even  in  those  cases,  the  only 
purpose  of  the  courts  was,  to  arrive  at  the  actual  intention 
of  the  donor  of  the  power.  Co.  Lit.  112  6, 113  a,  181  b ; 
Dyer,  177.  And  in  modern  times,  this  is  clearly  the  ob- 
ject in  all  those  cases  which  are  not  governed  by  statute 
law.  Peter  v.  Beverly^  10  Peters,  532 ;  1  How.  134 ;  Os- 
good V.  Franklin^  2  Johns.  C.  R.  19 ;  Sheppard's  Touch,  by 
Preston,  526. 

To  determine  the  question  raised  in  this  case,  it  is  there- 
fore necessary  to  ascertain  whether  the  testatrix,  by  the 
words,  '<the  major  part  of  my  children,"  meant  all  her 
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children  living  at  her  decease  when  the  will  speaks,  or  only 
such  of  her  children  as  might  be  living  when  it  should  be- 
come necessary  to  act 

The  power  of  sale  given  to  the  trustee,  and  tnade  de- 
pendent for  its  exercise  upon  the  consent  of  a  majority  of 
the  children,  is  merely  for  the  purpose  of  reinvestment  In 
our  country,  where  such  great  changes  take  place  in  the 
uses  of  lands  during  one  life,  prudence  dictates  the  inser- 
tion of  such  a  power  in  nearly  every  settlement  of  property. 
And  when  this  testatrix  was  "creating  a  trust,  to  continue 
during  so  many  lives,  and  was  inserting  such  a  power, 
there  is  a  probability  that  she  intended  it  should  not  be- 
come impossible  to  exercise  it,  on  the  decease  of  only  two 
of  her  children,  and  that  the  decease  of  only  one  of  them 
should  not  enable  one  of  the  survivors  to  control  the  other 
two  and  the  trustee,  and  prevent  an  exercise  of  the  power. 

Mr.  Sugden,  (1  Sugd.  on  Powers,  144,)  lays  down  this 
rule :  "  As  the  law  now  stands,  it  seems,  that  where  the 
authority  is  given  to  three  or  more  generally,  as  to  <  my 
trustees,' '  my  sons,'  &c,  and  not  by  their  proper  names, 
the  authority  will  survive  whilst  the  plural  number  re- 
mains." In  1  Chance  on  Powers,  242, 243,  this  position  is 
examined,  and  the  result  arrived  at  is :  "  Upon  the  whole, 
though  a  court  might,  in  aid  of  the  probable  intention, 
extend  the  doctrine  of  Vincent  v.  Lee  to  the  case  of  a 
power  not  preceded  by  an  estate,  it  would,  it  is  conceived, 
be  unsafe  in  practice  to  act  upon  such  a  supposition." 

The  testatrix  not  only  uses  language  in  this  particular 
clause  which  designates  a  class,  but  she  omits  the  word, 
'^  said."  In  the  other  parts  of  her  will,  she  uses  the  expres- 
sion, "  my  said  children,"  which  is  strictly  equivalent  to 
naming  them.  Here  she  says  only,  "  my  children."  A  cir- 
cumstance of  no  great  weight,  certainly,  but  leaving  the 
descriptive  words  applicable  to  a  class  of  persons  gene- 
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rally,  not  designated  by  their  names,  and  coming,  there- 
fore, within  the  rule  as  laid  down  by  Mr.  Sugden. 

In  Heweit  v.  Hewettj  2  Eden,  332,  Lord  Chancellor 
Northington,  chiefly  upon  the  ground  of  the  presumed  in- 
tention of  the  donor  to  have  a  power  continue  as  long  as 
the  estate,  held  that  it  descended  to  the  heirs  of  the  surviv- 
ing donee  of  the  power.  Now  the  presumption  in  this 
case,  of  the  intention  of  the  testatrix  to  have  this  power  to 
consent  continue,  is  certainly  strong,  not  only  for  the  rea- 
son above  given,  drawn  from  the  expediency  of  such  a 
power,  but  because  the  power  itself  is  unlimited  in  point 
of  time,  and  seems  to  have  been  intended  to  be  exercised 
by  the  trustee,  at  any  period  during  the  existence  of  the 
trust ;  and  yet  the  consent  is  essential  to  the  exercise  of 
the  power.  It  would  seem  also,  that  when  the  testatrix 
created  a  power  to  be  exercised  for  the  interest  of  her 
children  and  their  issue,  and  required  the  consent  of  a 
major  part  of  her  children,  she  would  naturally  have,  in 
her  mind,  and  expect  to  consent  or  refuse,  only  those  liv- 
ing when  the  consent  or  refusal  should  become  necessary, 
for  no  others  could  act ;  and  that  if  she  had  intended  to 
require  the  consent  of  a  major  part  of  all  her  children, 
though  some  of  them  should  be  then  dead,  she  would 
have  so  declared  in  express  terms.  My  conclusion  is,  in 
accordance  with  the  rule  laid  down  by  Mr.  Sugden,  and 
in  aid  of  the  probable  intention  of  the  testatrix,  that  the 
major  part  of  the  children  living  when  the  power  was  to 
be  exercised,  were  capable  of  consenting  to  the  execution 
of  the  power,  and  that  their  advice  and  consent  was 
sufficient. 

But,  at  the  same  time,  it  must  be  admitted,  that  the 
question  is  not  free  from  doubt,  and  therefore  I  have  felt 
obliged  to  look  at  some  other  considerations  connected 
with  this  case. 
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Where  the  question  is,  whether  a  title  shall  be  forced  on 
a  purchaser,  the  Court  is  bound  to  see  that  the  title  is  not 
doubtful.  A  title  may  be  doubtful  because  it  depends  on 
a  doubtful  question  of  law,  not  settled  by  any  binding 
authority,  of  which  different  courts  may  take  opposite 
views,  and  where  those  who  may  hereafter  claim  an  in- 
terest in  the  estate  will  not  be  concluded  by  the  decree. 
A  purchaser  should  not  be  compelled  to  take  a^ title  which 
there  can  be  no  judicial  certainty  he  can  force  another  to 
take,  under  which  the  Court  cannot  know  he  can  himself 
hold  the  land,  against  parties  not  before  the  Court,  or  pre- 
cluded by  its  decree. 

In  Wilson  v.  Bennett^  5  Eng.  L.  &  Eq.  R.  45,  where  the 
objection  was  that  the  power  of  sale  was  not  sufficient, 
the  Vice- Chancellor  held  that  the  point  was  too  doubtful 
to  force  the  title  on  the  purchaser,  and  refused  the  relief; 
and  in  McDonald  v.  Walker^  11  Eng.  L.  &  Eq.  R.  324,  where 
the  same  objection  was  made  to  the  title,  and  the  point  of 
law  was  involved  in  conflicting  decisions,  it  was  held  that 
the  uncertainty  was  fatal  to  claim  for  relief.  And  in  TFi7- 
san  V.  Bennett^  13  Eng.  L.  &  Eq.  B.  431,  relief  was  refused 
on  the  same  ground. 

The  question  whether  the  children  and  grandchildren  of 
the  testatrix,  who  are  all  before  the  Court,  can  so  represent 
the  inheritance,  as  to  enable  the  Court  to  make  a  decree, 
binding  on  whomsoever  may  succeed  to  it,  is,  therefore,  of 
the  first  importance  in  this  cause. 

To  determine  this  question,  I  must  first  see  what  are 
the  estates  devised  by  this  will.  This  does  not  involve 
much  difficulty.  The  trustee  clearly  has  the  legal  estate 
in  fee-simple,  not  only  because  it  is  limited  to  him  in  fee 
by  appropriate  words,  but  because  the  due  execution  of 
bis  trust  requires  him  to  have  it.  ^  This  fee  he  holds  until 
the  decease  of  the  last  surviving  child  of  the  testatrix,  for 
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the  purpose  of  collecting  and  paying  over  the  rents  and 
profits  to  those  entitled  to  them ;  and  upon  the  decease  of 
such  last  surviving  child,  he  holds  the  fee,  to  serve  the  uses 
declared  in  the  will,  and  by  force  of  the  statute  of  uses  or 
of  wills,  and  it  is  immaterial  which,  the  legal  estate  vests 
at  once  in  the  then  surviving  grandchildren,  and  in  the 
issue  of  any  deceased  grandchild,  as  tenants  in  common. 
The  only  equitable  estates  created,  are  an  estate  for  life  in 
each  child  of  the  testatrix,  remainder  to  his  or  her  issue  as 
tenants  in  common  until  the  decease  of  the  last  surviving 
child  of  the  testatrix.  At  that  point  of  time,  the  equitable 
estates  all  terminate,  and  the  legal  estates  vest  as  above 
mentioned.  To  ascertain  whether  the  children  and  grand- 
children are  now  capable  of  representing  the  inheritance,  it 
is  necessary  to  see  what  each  grandchild's  relation  to  the 
inheritance  now  is ;  and  I  take  the  children  of  Mr.  William 
C.  Gibbs,  who  is  still  living,  because  it  is  necessary  that 
all  should  be  thus  capable. 

His  children,  then,  if  they  survive  him,  will  be  entitled  to 
the  legal  estate  in  fee,  if  he  shall  be  the  last  surviving  child 
of  the  testatrix  ;  if  not,  they  will  be  entitled  to  an  equita- 
ble estate  in  the  rents  and  profits  during  the  life  of  such 
last  survivor,  and  if  any  of  them  die  before  its  termination, 
it  goes  to  their  issue,  and  continues  in  such  issue  until 
they  shall  take  the  legal  estate.  And  this  equitable  estate 
for  lives  is  now  vested  in  his  children,  subject  to  be  divested 
by  death  before  the  parent 

There  is  therefore  before  the  Court,  William  C.  Gibbs, 
who  has  an  equitable  estate  for  life,  and  from  and  after  his 
decease,  either  the  rents  and  profits  of  the  land,  or  the  land 
itself,  will  go  to  his  issue ;  it  being  contingent,  however,  as 
in  case  of  tenancies  in  tail,  whether  his  children,  or  grand- 
children, or  more  remote  issue  will  first  take.  And  there 
are  also  before  the  Court  his.  children,  who  are  entitled  as 
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above-  mentioned.  Lord  Redesdale,  {GHffard  v.  Hbrtj  1 
Sch.  &  Lef.  408,)  says :  '<  It  is  sufficient  to  bring  before  the 
Court  the  first  tenant  in  tail  in  being ;  and  if  there  be  no 
tenant  in  tail  in  being,  the  first  person  entitled  to  the. in- 
heritance ;  and  if  no  such  person,  then  the  tenant  for  life." 
The  first  two  positions  are  supported  by  numerous  authori- 
ties, which  it  is  unnecessary  to  cite,  Calvert  on  Parties, 
48,  &c.  The  last,  respecting  the  sufficiency  of  the  tenant 
for  life,  is  confirmed  by  Finch  v.  Finchj  2  Ves.  Sen.  492 ;  Gas- 
kell  V.  Gaskellj  6  Sim.  643 ;  Barinff  v.  Nashy  1  V.  &  B.  551. 

In  Nodine  v.  Chreenfield^  7  Paige's  R.  644,  there  was  a 
devise  of  rents,  and  profits,  and  income  to  the  testator's 
wife  for  life,  with  remainder  in  fee  to  the  children  of  his 
brother  who  should  be  living  at  the  time  of  her  death,  and 
to  the  issue  of  such  of  the  children  as  should  then  have 
died  leaving  issue ;  and  the  testator  empowered  his  execu- 
tors, or  the  survivor  of  them,  to  sell  the  real  estate  for  rein- 
vestment. It  was  held,  that  the  children  of  the  testator's 
brother,  living  at  the  testator's  death,  took  vested  remain- 
ders in  fee,  subject  to  open  and  let  in  after-born  children, 
and  subject  to  be  devested,  by  death  before  the  testator's 
widow,  and  that  they  were  necessary  parties  to  a  bill  of 
foreclosure,  and  that  with  the  tenant  for  life  they  could 
represent  the  inheritance,  though  their  right  of  possession 
was  contingent. 

The  case  at  bar  difiers  from  Nodine  v.  Oreenfield  in  this : 
that  here  there  is  a  trustee  interposed,  who  holds  the  legal 
estate.  But  I  do  not  consider  this  material.  For  the 
grandchildren  of  the  testatrix  have  the  same  substantial 
interest  in  the  land  in  this  case,  as  the  children  of  the 
testator's  brother  had,  in  that  case.  It  is  true,  that  in  the 
event  of  their  parents'  death,  living  some  child  of  the  testa- 
trix, their  interest  will,  during  the  life  of  the  surviving  child 
of  the  testatrix,  be  equitable  only.  But  I  conceive  this  is 
VOL.  I.  •      42 
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unimportant  A  court  of  equity  looks  to  the  substantial 
interest,  and  not  to  the  particular  mode  of  enjoyment,  for 
this  purpose  of  representation,  and  if  the  party  before  the 
court  is  one,  whose  interest  is  of  such  a  nature  as  to  insure 
his  giving  a  fair  trial  to  the  question  in  contestation,  that 
is  sufficient. 

If  a  tenant  for  life  of  an  estate  tail,  to  whose  unborn  issue 
the  remainder  is  limited,  can  sufficiently  represent  the  inhe- 
ritance, because  it  is  presumed  he  will  act  as  well  for  them 
as  himself,  d  fortiori  can  the  tenants  for  life  and  the  grand- 
children in  this  case ;  for  though  the  contingency  may  cause 
the  latter  to  take  only  an  equitable  estate  for  a  time,  and 
may  defeat  altogether  their  possessing  rights  legal  and  equi- 
table, yet  they  will  be  defeated  only  in  favor  of  their  issue, 
who  must  succeed  if  their  parents  do  not.  I  consider, 
therefore,  that  the  parties  now  before  the  Court  are  capa- 
ble of  representing  the  inheritance,  that  a  decree  will  pre- 
clude all  future  claims,  and  consequently  that  whatever 
doubt  might  be  raised  elsewhere  concerning  the  title  is 
unimportant. 

The  demurrer  must  be  overruled. 


y^ 


Warken  W.  White  ei  al  vs.  Henry  Whitmat^. 

The  pendency  of  a  prior  suit  in  a  State  court  is  not  a  good  plea  in  abatement 

to  a  soit  to  peraonam  in  this  court. 
Such  a  plea  must  show  jurisdiction  of  the  former  suit,  if  pending  in  a  court  not 

under  the  same  sovereignty. 
The  absence  of  an  affidavit,  yerifying  the  &ct8  alleged  in  the  plea,  is  fatal. 

The  defendant  pleaded  in  abatement  as  follows : 
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'<  And  the  defendant  comes  and  defends,  Sccy  when,  &c^ 
and  says  that  he  ought  not  to  be  held  to  answer  to  the 
above  writ  and  declaration  of  the  plaintiffsi  but  the  same 
ought  to  abate ;  because  he  says  tha,t  the  said  plaintifib 
heretofore,  to  wit,  at  the  Honorable  Superior  Court,  holden 
at  Brooklyn,  in  and  for  the  county  of  Windham,  in  the 
State  of  Connecticut,  on  the  second  Tuesday  of  April, 
A.  D.  1853,  impleaded  the  said  defendant  in  an  action  of 
the  case,  and  for  the  same  cause  in  Ihe  declaration  afore- 
said above-mentioned ;  which  said  action  of  the  said  plain- 
tiffs, against  the  said  defendant,  still  remains  depending 
and  undetermined,  as  by  the  files  and  records  of  said  Supe- 
rior Court,  now  remaining  in  said  Superior  Court,  (a  copy 
whereof,  duly  authenticated,  is  here  shown  to  the  Court,) 
appears ;  and  the  said  defendant  avers,  that  the  said  Henry 
Whitman,  defendant,  named  in  said  action  of  the  plaintiffs 
in  said  Superior  Court  pending,  and  the  said  Henry  Whit- 
man, now  defendant,  are  one  and  the  same  person,  and  not 
other  and  different. 

"  Wherefore,  he  prays  judgment  if  he  ought  to  be  held^ 
to  answer  to  the  writ  and  declaration,  and  that  the  same 
abate,  and  he  be  allowed  his  costs. 

"  By  his  attorney."' 

The  plaintiffs  demurred. 
JenckeSj  for  the  plaintiffs. 
Carpenter y  cotUrd. 

Curtis,  J.  The  pendency  of  another  action  for  the 
same  cause  in  a  foreign  court,  is  not  a  good  plea  in  abate- 
ment at  the  common  law.  The  question  is,  whether  the 
court  of  the  State  of  Connecticut  is  to  be  considered  a 
foreign  court,  within  the  meaning  of  this  rule.  In  Bowne 
V.  /oy,  9  Johns.  R.  221,  it  was  held  that  such  a  plea  of  a 
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former  action  in  another  State  court,  was  not  a  good  plea ; 
and  in  WaUh  v.  Durkifij  12  Johns.  R.  99,  the  same  law  was 
held  applicable  to  a  plea  of  a  former  suit  pending  in  a 
Circuit  Court  of  the  United  States.  These  cases  seem  to 
me  to  have  been  correctly  decided.  Though  the  Consti- 
tution and  laws  of  the  United  States  require,  that  the 
judgments  rendered  in  one  State  shall  receive  full  faith 
and  credit  in  another,  yet,  in  respect  to  all  proceedings 
prior  to  judgment,  the  courts  of  the  different  States,  acting 
under  different  sovereignties,  must  be  considered  as  so  far 
foreign  to  each  other,  that  a  remedy  sought  by  judicial 
proceedings  under  one,  cannot  be  treated  as  a  mere  and 
simple  repetition  of  a  remedy  sought  under  another.  There 
may  be  real  advantages  to  be  gained,  in  respect  to  the 
property  on  which  an  execution  may  be  levied,  or  other- 
wise, by  resorting  to  an  action  in  another  State. 

And  the  same  considerations  are  applicable  to  a  second 
suit  in  a  Circuit  Court  of  the  'United  States,  while  one  is 
pending  in  a  State  court. 

In  Wddleigh  v.  Veazie^  3  Sum.  R.  165,  Mr.  Justice  Story 
declared  that  such  a  plea  could  not  be  allowed. 

In  this  case,  the  plea  is  also  insufficient,  for  other  rea- 
sons. It  does  not  show  that  the  court  of  Connecticut  has 
jurisdiction  of  the  action  there  pending;  and  for  the  rea- 
sons given  in  Newell  v.  Newton^  10  Pick.  470,  this  is  a 
fatal  defect.  Nor  is  it  verified  by  affidavit,  as  is  required 
by  the  eighth  rule  of  the  Court,  if  any  matter  of  fact  is 
contained  in  it ;  and  this  plea  does  contain  two  traversa- 
ble facts :  that  the  parties  and  the  cause  of  action  are  the 
same.     Trenton  Bank  v.  Wallace^  4  Hal.  R  83. 

The  demurrer  is  sustained,  and  the  defendant  must  an- 
swer over. 
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John  Holland  vs.  The  Town  Treasurer  of  Cranston. 

The  thirteenth  section  of  the  act  of  Rhode  Island ,"  concerning  towns/'  ftc, 
(Digest,  299,)  requires  notice  to  the  inhabitants  before  an  action  on  the  case 
is  brought  against  the  treasurer,  for  damages  suffered  by  reason  of  a  defect 
in  a  highwaj,  which  the  town  was  bound  to  keep  in  repair. 

This  was  an  action  on  the  case  to  recover  damages  for 
an  injury  received  by  the  plaintiff,  through  a  defect  in  a 
highway,  which  the  town  was  bound  to  keep  in  repair. 
The  defendant  pleaded  that  no  notice  was  given  to  the 
electors  of  the  town,  pursuant  to  the  thirteenth  section  of 
the  act  concerning  towns,  (Digest,  299.)  The  plaintiff  de- 
murred. 

The  question  was  argued  by  Blake  and  Rivers^  in  sup- 
port of  the  demurrer ;  and  by  Carpenter^  contrd. 

Curtis,  J.  The  question  raised  by  this  plea  is,  whether 
a  demand  against  a  town,  for  damages  suffered  through 
its  neglect  to  keep  one  of  its  highways  in  repair,  is  within 
the  thirteenth  section  of  the  act  concerning  towns,  found 
in  the  Digest,  page  299.  This  is  so  purely  a  question  of 
local  law,  that  I  had  hoped  it  might  be  found  to  have  been 
Settled,  if  not  by  any  decision  of  the  State  courts,  at  least 
by  a  practice,  so  long  continued,  that  it  ought  not  to  be 
departed  from.  But  it  appears,  from  the  statement  of  gen- 
tlemen of  the  bar  of  much  experience,  that  the  practice 
itself  has  not  been  uniform ;  and  the  question  being  raised, 
I  must  determine  it. 

The  general  purposes  of  this  section  may  be  stated  to 
be,  to  provide  remedy  for  persons  having  demands  upon 
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towns,  by  enabling  them  to  recover  judgments  thereon, 
against  the  town  treasurers  personally  ;   and  to   afford 
means  to  such  treasurers,  to  obtain  reimbursement  of 
what  they  may  pay  upon  such  judgments.     The  terms  of 
the  act  are  suf&ciently  broad  to  embrace  this  claim.    Those 
terms  are :  "  Every  person  who  shall  have  any  money  due 
to  him  from  any  town,  or  any  demand  against  any  town, 
for  any  matter,  cause,  or  thing  whatsoever,  shall  take  the 
following  method  to  obtain  the  same,"  viz. :  and  then  fol- 
lows the  description  of  the  method.     But  it  is  argued,  that 
what  follows,  as  well  as  the  nature  of  the  case  shows,  that 
the  act  was  limited  to  claims  arising  from  contract,  and 
does  not  include  those  arising  from  torts.     In  describing 
the  method  of  proceeding,  it  requires  the  claimant  to  pre- 
sent '<a  particular  account  of  his  debt  or  demand,  and 
how  contracted."    These  last  words  certainly  tend  to  show 
that  the  debts  or  demands  referred  to  were  such  as  arose 
from  contract.     In  the  absence  of  any  words  manifesting 
a  contrary  intent,  they  would  be  sufficient  to  show  that. 
But  there  are  such  words,  occurring,  not  in  the  description 
of  the  mode  of  proceeding,  but  inserted  for  the  very  pur- 
pose of  describing  and  identifying  the  claims  intended  to 
be  included.     Any  money  due,  or  any  demand,  for  any 
matter,  cause,  or  thing  whatever,  do  not  admit  of  being 
narrowed  down  to   claims   ex  contractu^  without  doing 
some  violence  to  those  terms.    It  is  true  they  may  have 
been  intended  to  be  thus  restricted,  and  this  intention  may 
appear  in  other  parts  of  the  section,  or  from  the  nature 
and  objects  of  the  provision.     But  so  the  words,  "  and 
how  contracted,"  admit  of  the  interpretation,  that  they 
were  intended  to  refer  to  cases  of  contracts,  and  to  require 
a  statement  of  how  it  was  contracted,  if  a  debt  was 
claimed,  but  were  not  designed  to  import  that  no  demand 
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should  be  made,  unless  it  was  shown  how  it  was  founded 
on  a  contract.  In  other  words,  that  this  clause  should  be 
read,  ^  and  how  contracted,  if  founded  on  contract.'' 

It  has  been  urged,  also,  that  torts  are  not  incladed,  be- 
cause it  is  not  practicable  to  present  "  a  particular  account'' 
of  such  a  demand.  Certainly  a  claim  for  unliquidated 
damages  for  a  tort  is  not  a  subject  of  account;  but  neither 
is  a  claim  for  unliquidated  damages  for  breach  of  contract. 
And  to  include  them,  it  is  necessary  to  understand  the 
word  account,  not  in  its  strict  sense,  but  more  popularly, 
as  equivalent  to  statement  It  was  further  argued,  that 
claims  like  this  were  not  within  the  mischief  intended  to 
be  provided  against.  That  mischief  appears  to  have  been, 
that  towns  might  be  involved  in  litigation,  without  the 
knowledge  or  consent  of  a  majority  of  the  inhabitants; 
and  the  act, was  designed  to  secure  to  such  majority  an 
opportunity  to  determine  whether  the  town  would  engage 
in  a  lawsuit,  before  it  should  be  begun,  or  any  expenses 
incurred.  I  do  not  perceive  why  such  a  case  as  this  is  not 
within  that  mischief,  as  clearly  as  any  other.  Bat  the 
principal  argument  relied  on  by  the  plaintiff's  counsel, 
was,  that  the  thirteenth  section  of  the  act  concerning  high- 
ways, (Digest,  826,)  has  given  an  action  on  the  case 
against  the  treasurer  of  the  town,  for  damages  suffered  by 
reason  of  a  defective  way,  which  the  town  was  bound  to 
repair.  And  it  was  urged  that  this  right  is  here  given  ab- 
solutely, and  that  a  condition,  drawn  from  the  other  act, 
cannot  be  appended  to  it. 

This  argument  would  be  conclusive,  if  it  were  any  part 
of  the  purpose  of  that  act,  concerning  towns,  to  create 
rights,  or  define  what  should  be  legal  causes  of  action. 
But  it  is  not.  It  assumes  that  the  claimant  has  a  valid 
demand  against  the  town,  founded  on  some  other  law,  and 
then  proceeds  to  direct  how  it  shall  be  treated.     It  says, 
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'<  Every  person  who  shall  have  any  money  due  to  him  from 
any  town,  or  any  demand  against  any  town,  &c,  shall 
take  the  following  method  to  obtain  the  same."  It  is  only 
the  method  of  obtaining  payment  of  a  just  demand,  which 
this  law  has  in  view,  and  therefore,  to  say  that  another 
law  has  made  the  town  liable,  is  only  to  say  he  has  a  jast 
demand ;  if  so,  the  question  still  remains  whether  he  mast 
not  take  that  prescribed  method  of  obtaining  the  same.  It 
is  true  the  law  concerning  highways  not  only  makes  the 
town  liable,  but  in  express  terms  gives  an  action  on  the 
case  against  the  treasurer.  But  was  it  not  intended  that 
the  action  thus  giv^n  should  be  subject  to  the  same  general 
rules  as  all  other  similar  actions  against  town  treasurers  ? 
To  answer  this  question,  it  seems  to  me  sufficient  to  ob- 
serve that  while  this  act  gives  the  action  against  the  trea- 
surer, it  points  out  no  mode  in  which  he  can  reimburse  him- 
self. It  surely  could  not  have  been  the  intention  of  the  legis- 
lature that  the  treasurer  should  be  made  personally  liable  for 
such  a  claim  against  his  town,  and  then  left  with  no  suffi- 
cient remedy.  This  would  not  only  be  contrary  to  natural 
justice,  but  to  the  sense  of  it  which  the  le^slature  have 
shown  it  entertained ;  for  in  the  section  of  the  act  concern- 
ing towns,  a  remedy  is  carefully  provided. 

I  cannot  doubt,  therefore,  that,  so  far  as  respects  the 
mode  of  reimbursing  the  treasurer,  a  judgment  recovered 
in  this  action  would  be  within  the  thirteenth  section  of  the 
act  concerning  towns ;  and  if  so,  I  do  not  perceive  how 
the  conclusion  can  be  avoided,  that  the  right  of  the  plain- 
tiff is  also  regulated  by  that  section.  Because  the  protec- 
tion extended  to  the  treasurer  is  expressly  limited  to  the 
cases  included  in  the  first  part  of  the  section  respecting 
the  mode  of  proceeding  to  recover  claims. 

To  state  my  view  more  generally,  I  should  say  that  the 
act  concerning  towns  requires  all  persons,  before  bringing 
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any  action  against  a  town  treasurer  for  any  demand  against 
a  town,  to  present  to  the  electors,  when  legally  assembled 
in  town-meeting,  a  particular  statement  of  his  demand ; 
and  it  enables  the  town  treasurer  to  reimburse  himself  for 
what  he  may  be  obliged  to  pay  on  any  judgment  so  re- 
covered against  him.  And  when  the  law  concerning  high- 
ways gave  an  action  on  the  case  against  the  treasurer,  it 
subjected  that  action  to  the  requirements  of  the  act  con- 
cerning towns,  just  as  it  subjected  it  to  the  laws  concern- 
ing the  service  and  return  of  writs,  and  the  rules  of  pleading 
and  proceeding  prescribed  by  other  statutes.  That  when 
the  legislature  say  an  action  on  the  case  may  be  brought, 
they  mean,  by  complying  with  the  requirements  of  the  law 
concerning  actions  on  the  case;  and  when  they  say  it 
may  brought  against  the  treasurer  of  the  town,  for  a  de- 
mand against  the  town,  they  mean,  by  complying  with  the 
requirements  of  the  law  concerning  such  actions ;  and  one 
of  those  requirements  is,  previous  notice. 

I  have  been  referred  to  the  c^ase  of  Hull  v.  Richmond^  2 
Wood.  &  M.  337 ;  but  it  is  manifest  that,  though  the  point 
was  there  taken,  it  was  not  decided.  A  doubt  is  expressed, 
which  I  felt  quite  as  strongly  as  it  is  there  expressed,  until 
more  mature  consideration  satisfied  me  it  was  not  well 
founded. 

The  demurrer  must  be  overruled,  and  the  plea  adjudged 
a  good  bar. 


United   States  vs.  Charles  B.  Cutler. 

The  act  abolishing  the  punishment  of  flogging  in  the  navy,  and  in  vessels  of 
commerce  is  not  a  penal  law,  and  no  indictment  can  be  framed  upon  it.    It 
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applies  to  whaling  ships,  which  are  "  vessels  of  commerce,"  .within  the 
meaning  of  this  act. 

It  prohibits  corporal  punishment  by  stripes,  inflicted  with  a  cat,  and  any  punish- 
ment which  in  substance  and  effect  amounts  thereto. 

The  degree  of  such  punishment  is  not  material ;  it  is  the  kind  of  punishment 
which  is  alone  to  be  considered. 

It  is  a  question  of  fact  for  the  jury,  whether  the  punishment  inflicted  was,  in 
substance  and  effect,  the  punishment  of  flogging. 

Under  an  indictment  founded  on  the  third  section  of  the  Act  of  March  3, 1835, 
(4  Stat  at  Laige,  776,)  if  the  punishment  inflicted  was  flogging,  it  was  with- 
out justifiable  cause. 

But  it  is  incumbent  on  the  goyemment  to  prove,  not  only  that  the  act  was 
without  justifiable  cause,  but  that  it  was  malicious,  that  it  was  a  wilful  de- 
parture from  a  known  duty.  If  the  master  knew  that  his  act  was  illegal,  it 
was  malicious,  in  the  sense  of  this  Act  of  1835. 

This  was  an  indictment  under  the  third  section  of  the 
Act  of  March  3, 1835,  (4.  Stat,  at  Large,  776,)  against  the 
master  of  the  whaling  bark  Dolphin,  for  beating  one  of  his 
crew. .  It  appeared  that  the  man  had  been  disobedient,  and 
in  a  quarrel  with  the  boat-steerer,  under  whose  command 
he  was  at  the  time,  the  man  had  wounded  him  severely  in 
the  head^  And  that  the  defendant  had  caused  the  man  to 
be  seized  up,  and  inflicted  on  him  six  blows  with  a  piece 
of  ratlin  stuff.  There  was  evidence  tending  to  show,  that 
when  the  master  was  about  to  inflict  punishment,  he  called 
all  hands,  and  declared  that  he  was  unwilling  to  flog  the 
man,  but  felt  it  was  his  duty  to  do  so ;  and  some  of  the 
witnesses  testified  that  he  also  said  that  he  knew  it  was 
against  the  law,  but  felt  obliged  to  go  through  it  The 
following  directions  were  given  to  the  jury. 

Curtis,  J.  The  defendant  is  indicted  under  the  Act  of 
1835,  for  beating  one  of  his  crew  with  malice,  and  without 
justifiable  cause.  The  government  must  prove :  1.  the 
beating ;  2.  the  want  of  justifiable  cause ;  3.  malice.  The 
beating  is  not  denied.    The  first  question  is ;  was  there  jus- 
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tdfiable  cause  ?  If  the  punishment  inflicted  was  the  punish- 
ment of  flogging,  within  the  meaning  of  the  Act  of  1850, 
there  could  be  no  justifiable  cause,  the  authority  of  the 
master  to  punish  by  flogging  being  taken  away.  And  it  is 
for  the  jury  to  find  whether  what  was  done,  amounted 
to  the  punishment  of  flogging  abolished  by  that  act.  In 
order  to  decide  this  question,  it  is  necessary  for  the  jury  to 
attend  to  what  is  the  punishment  of  flogging  referred  to  in 
that  la^ ;  and  my  instruction  is,  that  it  is  corporal  punish- 
ment by  stripes,  inflicted  with  a  cat,  or  any  punishment 
which,  in  substance  and  efiect,  amounts  thereto.  The 
particular  form  of  the  instrument  is  not  material ;  what 
you  must  look  to  is  the  eflect  produced.  If  the  man  was 
punished  by  stripes,  inflicted  with  a  rope,  and  this,  in  sub- 
stance and  efiect,  is  the  same  kind  of  punishment  as  the 
punishment  of  flogging  with  a  cat,  then  it  is  prohibited  by 
this  law.  The  degree  of  severity  of  the  punishment  is  not 
material.  It  is  the  kind,  and  not  the  degree  of  punishment 
which  is  important.  It  may  be,  that  one  blow  with  a  cat 
would  inflict  stripes  more  painful  to  be  borne,  than  one 
blow  with  a  piece  of  ratlin  stuff!  But  this  is  not  material, 
if  both  are  corporal  punishment  by  stripes,  and  both  are  in 
substance  the  same  kind  of  punishment.  Another  question 
is,  whether  whaling  ships  are  vessels  of  commerce  within 
the  meaning  of  this  law.  I  am  of  opinion  they  are.  I  do 
not  state  the  reasons  which  have  brought  me  to  this  con- 
clusion, for  they  were  fully  detailed  in  the  charge  given  to 
the  grand  jury  at  the  present  time. 

It  is  also  incumbent  on  the  government  to  prove  malice. 
This  word  is  not  to  be  interpreted  in  its  popular  sense.  It 
means,  a  wilful  departure  from  a  known  duty.  If  the 
master  knew  that  his  act  was  unlawful,  and  did  it,  intend- 
ing to  take  the  consequences,  that  was  a  malicious  act, 
within  the  meaning  of  this  law  of  1835. 
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The  Act  of  1850  is  not  a  penal  law,  and  no  indictment 
can  be  framed  on  it.  But  it  has  the  effect  to  make  an 
important  change  in  the  powers  of  the  mastefi  and  conse- 
quently has  an  important  effect  on  the  question  of  jostifia,- 
ble  cause  and  malice,  arising  under  indictments  framed  on 
the  law  of  1885. 

The  defendant  was  found  guilty. 

Brown^  District  Attorney,  for  the  United  States. 

Bosworthy  for  the  defendant. 


George  Hastings  et  oL  vs.  Gideon  L.  Spenser  et  al. 

Where  an  assignment,  made  bj  an  insolTcnt  debtor,  was  held  Yoidable,  as 
actually  fraudulent  as  against  creditors,  and  the  assignee  either  had  know- 
ledge of  the  extraneous  facts  which  rendered  the  assignment  Toidable  hy 
creditors  or  the  means  of  knowing  them,  and  was  put  upon  inquiry,  it  was 
held,  that  he  had  no  lien  as  against  an  attaching  creditor,  upon  proceeds  of 
the  property  assigned,  for  his  serrioes  in  partially  executing  the  trusts,  or  for 
retainers  paid  to  counsel. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  action  founded  on  the  statute 
law  of  Rhode  Island,  (Digest  118,  section  21-24,)  against 
the  defendants,  as  the  garnishees  of  Horton  &  Brother, 
against  whom  the  plaintiffs  recovered  a  judgment  at  law 
in  this  court,  at  the  June  term,  1851. 

The  questions  raised  in  this  case  depend  upon  the  facts 
stated  in  the  answers  of  the  garnishees,  which  are,  in  sub- 
stance, that  an  assignment  of  a  large  stock  of  merchandise 
and  other  property,  was  made  to  them  by  Horton  &  Bro- 
ther in  trust  for  creditors,  which  assignment  was  decreed 
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by  this  court  to  be  invalid  as  against  the  plaintiffs,  and 
other  creditors  of  Horton  &;  Brother,  at  the  November 
term,  1852 ;  that  immediately  after  that  assignment  was 
made,  and  before  any  creditor  had  interposed,  by  attach- 
ment, or  otherwise,  to  avoid  the  assignment,  the  defend- 
ants, while  proceeding  to  execute  the  trusts  which  it  de- 
clared, sold  some  part  of  the  assigned  property,  for  the 
proceeds  of  which  they  admit  themselves  to  be  chargeable 
as  garnishees ;  but  they  claim  to  deduct  from  these  pro- 
ceeds the  sum  of  four  hundred  dollars,  as  a  compensation 
for  their  personal  services  in  taking  charge  of  the  property, 
on  the  10th  day  of  March,  when  the  assignment  took 
effect,  and  keeping  the  same  until  the  17th  day  of  March, 
when  it  was  attached,  and  for  making  the  sales  and 
coUections,  whence  the  moneys  now  in  their  hands  re- 
sulted, during  that  period  of  seven  days.     And  they  also 
claim  the  right  to  make  the  further  deduction  of  the  sum 
of  five  hundred  dollars,  for  so  much  money  paid  by  them 
to  two  counsel  for  general  retainers  in  respect  to  all  ques- 
tions arising  between  themselves,  as  assignees,  and  third 
persons ;  the  counsel  having  been  retained  on  the  fifteenth 
day  of  March,  two  days  before  any  attachment  of  the  pro- 
perty, though  their  retainers  were  not  actually  paid  until 
some  months  afterwards.     No  question  has  been  made 
before  me  concerning  the  propriety  of  the  amounts  of 
either  of  these  charges,  the  only  question  being,  whether 
any,  or  all  of  them,  in  part,  or  in  whole,  are  in  this  proceed- 
ing, a  legal  charge  upon  the  fund  attached  in  the  hands  of 
the  defendants.     The  proceedings  in  the  suit  in  equity 
by  Stewart  v.    Spensefj  in   which   the  assignment  was 
decreed  to  be  void,  are  not  in  terms,  made  part  of  this 
case ;  but  the  answers  state  the  fact,  that  the  assignment 
which  is  therein  mentioned  is  the  same  which  was  thus 
avoided  by  the  decree  of  this  court,  and  the  case  has  been 
VOL.  I.  43 
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argaedi  on  both  sides,  upon  the  assumption  that  those 
proceedings,  thus  refeired  to,  are  before  the  Court  in  this 
case. 

The  questions,  therefore  are,  whether  assignees,  under  a 
deed  of  trust  for  creditors,  voidable  by  them  as  actually 
fraudulent  as  against  them,  can  retain,  out  of  the  moneys 
received  under  the  assignment,  compensation  for  their  per- 
sonal services,  rendered  before  any  creditor  interposed  to 
avoid  the  deed,  and  for  a  general  retainer  agreed  to  be 
paid  to  counsel. 

The  garnishees  are  to  be  charged  or  discharged,  accord- 
ing to  the  state  of  things  existing  at  the  time  of  the  ser- 
vice of  the  process  upon  them.  The  question  is,  whether 
they  then  held  property  or  moneys  of  the  debtor,  liable  to 
be  taken  out  of  their  hands,  and  applied  by  the  law  in  this 
process,  in  payment  of  debts  of  the  principal  defendant. 
It  is  not  denied  that  these  garnishees  did  at  that  time  hold 
funds  which  belonged  to  the  debtors,  the  deed  of  assign* 
ment  being  imperative;  but  the  inquiry  is,  whether  the 
whole  of  these  funds  were  liable  to  be  taken  out  of  their 
hands,  and  applied  by  the  law  in  this  process  to  the  pay- 
ment of  debts  of  their  assignor. 

In  Uumias  v.  Goodwin^  8f  2V.  13  Mass.  140,  it  was  held, 
that  although  the  person  summoned  as  trustee  may  have 
previously  received  property  of  the  debtor  for  the  purpose 
of  delaying  creditors,  yet  if  he  has  paid  the  proceeds  to 
bond  fide  creditors  before  the  service  of  the  process  on  him, 
he  cannot  be  held  as  a  trustee. 

In  Andrews  v.  Ludlow^  5  Pick.  32,  the  same  rule  was 
applied  to  bond  fide  claims  of  the  assignee  himself,  and  it 
was  held,  tiiat  he  could  retain  enough  to  pay  himself  the 
amount  of  all  such  claims,  though  the  assignment  was 
invalid. 

On  the  other  hand,  in  Burlingame  v.  Bellj  16  Mass.  B. 
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318,  and  Harris  v.  Sumnerj  2  Pick.  R.  129,  it  was  held, 
that  an  assignment,  fraudulent  on  its  face,  or  actually  fraud- 
ulent, could  confer  no  lien  on  the  assignees,  so  as  to  enable 
them  to  hold  the  property  against  the  attachment  thereof 
specifically  by  a  creditor. 

These  decisions  are  reconcilable.  Because,  when  the 
assignee  is  proceeded  against  as  a  trustee  or  garnishee,  he 
retains,  to  meet  his  claims  or  payments,  not  by  force  of  the 
invalid  deed,  l>ut  by  that  principle  of  law  which  enables 
him  to  retain  funds  sufficient  to  meet  his  own  claims  and 
liabilities,  and  requires  him  only  to  pay  the  balance.  He 
is  under  no  necessity  to  set  up  the  deed ;  he  has  the  right 
of  retention  to  that  extent,  if  it  were  wholly  invalid,  or  had 
never  been  made.  And,  therefore,  if  these  garnishees  had 
claims  against  the  assignors,  for  bond  fide  debts,  contracted 
independently  of  the  assignment,  I  do  not  perceive  why 
they  might  not  deduct  from  the  moneys  in  their  hands  suffi- 
cient to  satisfy  those  debts,  and  by  paying  over  the  residue 
discharge  themselves  from  liability. 

But  it  must  be  admitted,  that  claims  for  services  ren- 
dered in  partially  executing  an  assignment  actually  fraud- 
ulent, do  not  stand  upon  the  same  ground  as  bond  fide 
debts.  If  the  assignees  were  themselves  participators  in 
the  fraud,  or,  in  other  words,  if  they  undertook  to  execute 
the  trusts,  knowing  that  they  were  fraudulent  and  unlawful, 
the  law  cannot  recognize  such  services  as  ground  for  a 
legal  claim  for  compensation,  and  cannot  treat  them  as 
creditors  of  the  assignors. 

According  to  the  evidence  in  the  suit  in  equity,  the 
assignee  knew  the  contents  of  the  assignment,  and  the 
facts  that  the  assignors  had  absconded  from  the  State,  and 
carried  with  them  some  money,  when  they  entered  on  the 
execution  of  the  trusts.  The  circumstances  were  so  pecu- 
liar, that  I  think  they  were  at  once  put  upon  the  inquiry, 
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how  much  the  assignors  had  carried  away  with  them. 
Their  answers  declare  they  did  not  know  how  mach|  or 
that  it  was  any  great  sum  of  money,  until  they  found 
there  was  no  cash  on  hand,  and  very  few  debts  receivable. 
When,  in  point  of  fact,  they  learned  this,  does  not  appear ; 
but  it  is  apparent,  they  had  the  means  of  learning  it  as 
soon  as  the  execution  of  the  trust  began ;  for  they  then 
had  the  books  and  papers  of  the  assignors.  A  p^rty  who 
is  put  upon  inquiry,  and  has  the  means  of  knowing  a  fact, 
is  in  equity  deemed  to  know  it.  And  I  must  therefore 
consider  that  these  assignees  either  knew  all  the  facts  upon 
which  the  deed  has  been  declared  void,  or  had  the  means 
of  knowing  them  very  soon  after  the  deed  was  delivered. 
And  when  they  proceeded,  under  these  circumstances,  to 
execute  such  trusts,  I  consider  that  they  acted  at  the  peril 
of  losing  all  compensation  for  their  services,  if  creditors 
should  interpose  and  the  trust  be  declared  fraudulent,  by 
reason  of  facts  within  their  knowledge. 

I  do  not  impute  to  them  any  intentional  wrong ;  but  the 
principles  of  law  must  be  applied  to  their  case.  Upon  those 
principles  they  were  executing  trusts  fraudulent  as  against 
creditors,  and  they  had  at  least  constructive  knowledge  of 
the  fraud.  They  cannot  be  treated  as  creditors  upon  the 
footing  of  a  claim  for  such  services. 

The  clsdm  to  retain  for  the  retainers  engaged  to  be  paid 
to  counsel  is  still  less  tenable.  If  they  cannot  retain  for 
their  own  services,  rendered  before  creditors  interposed,  cer- 
tainly they  cannot  for  payments  made  to  resist  creditors, 
by  setting  up  a  deed,  invalid  as  against  creditors,  because 
actually  fraudulent. 
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Merchant  Service. 

Extract  from  the  Charge  of  Mr.  Justice  Cubtib  to  the  Grand  Jury,  deli- 
Tered  at  ProTidence,  B.  I.,  Noyember  15,  1853,  concerning  the  law  of  cor- 
poral pnnisliment  in  the  merchant  serrice. 

The  regulation  of  the  rights  and  duties  of  merchant 
seamen  is  an' important  subject  of  the  criminal  laws  of 
the  United  States.  The  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  general  States,  conferred 
by  the  Constitution  on  Congress,  includes  the  power  to 
prescribe  rules  for  the  government  of  persons  engaged  in 
such  commerce.  And  from  a  very  early  period  in  the  his- 
tory of  the  government,  Congress  has  passed  criminal  laws 
on  this  subject.  One  of  those  laws,  which,  more  frequently 
perhaps  than  any  other  criminal  law,  comes  under  the  no- 
tice of  the  Courts  of  the  United  States,  is  an  act  passed 
on  the  third  day  of  March,  1835,  which  is  in  the  following 
words:  — 

'<  If  any  master  or  other  officer  of  any  American  ship  or 
vessel, -on  the  high  seas,  or  on  any  other  waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States, 
shall,  from  malice,  hatred,  or  revenge,  and  without  justifia- 
ble cause,  beat,  wound,  or  imprison  any  one  or  more  of 
the  crew  of  such  ship  or  vessel,  or  withhold  from  them 
suitable  food  and  nourishment,  or  inflict  upon  them  any 
cruel  or  unusual  punishment,  every  such  person,  so  offend- 
ing, shall,  on  conviction  thereof,  be  punished  by  fin^,  not 
exceeding  one  thousand  dollars,  or  by  imprisonment,  not 
exceeding  five  years,  or  by  both,  according  to  the  nature 
and  aggravation  of  the  offence." 

By  a  series  of  adjudications,  and  by  frequent  practice, 
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this  law  has  acquired  a  settled  meaning.  And  I  should 
not  deem  it  necessary  to  give  you  any  special  instructions 
concerning  it,  if  more  recent  legislation  by  Congress  had 
not  given  rise  to  grave  doubts  and  difficulties  concerning 
its  present  effect.  To  convey  to  your  minds  what  these 
doubts  and  difficulties  are,  and  to  supply  a  solution  of 
them,  it  is  necessary  for  me  to  begin  by  explaining  what 
is  the  effect  of  this  act  standing  by  itself. 

You  will  observe,  then,  that  three  things  are  required 
to  constitute  an  offence  under  this  law. 

1.  That  the  master,  or  other  officer  of  a  vessel  of  the 
United  States,  should  beat,  wound,  or  imprison  one  of  the 
crew,  or  withhold  from  him  suitable  food  and  nourish- 
ment, or  inflict  on  him  some  cruel  or  unusual  punishment. 

2.  That  either  of  these  should  be  done  without  justifia- 
ble cause. 

3.  That  the  motive  of  such  act  of  the  master  or  officer 
should  be  malice,  hatred,  or  revenge.  • 

At  the  time  this  law  was  enacted,  the  master  of  an 
American  vessel  was  intrusted  by  the  law  with  the  power 
to  inflict  punishment  on  the  crew,  and  to  use  force  to  com- 
pel obedience  to  his  lawful  commands;  and  to  preserve 
the  discipline  and  good  order  of  the  ship.  This  law,  the 
terms  of  which  I  have  repeated  to  you,  was  not  intended 
to  restrain  the  proper  exercise  of  that  authority,  but  merely 
to  prevent  its  abuse.  And,  therefore,  it  requires  the  go- 
vernment to  prove,  not  only  that  punishment  was  inffict- 
ed,  but  that  it  was  without  justifiable  cause.  That  is,  that 
there  was  no  offence  calling  for  punishment,  or  no  occa- 
sion to  use  force,  or  that  the  force  used,  or  the  punish- 
ment inflicted,  was  immoderate  and  disproportioned  to  the 
offence. 

And  it  also  required  that  the  act  should  be  the  product, 
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not  of  mistake  or  eironeoos  judgment,  but  of  malice ;  that 
Ibj  of  an  evil  intention.  In  other  words,  that  it  should  be 
an  intentional  departure  firom  a  known  duty. 

Under  this  law,  therefore,  when  it  had  been  proved  that 
the  master  had  inflicted  corporal  punishment  on  one  of 
the  crew,  inasmuch  as  in  some  circumstances  he  had  the 
right  so  to  punish,  the  government  was  obliged  to  show, 
not  only  that  the  circumstances  of  the  particular  case  were 
such  that  the  right  did  not  exist,  but  that  they  were  such 
that  the  master  must  be  taken  to  have  known  that  it  did 
not  exist,  and  acted  in  disregard  of  what  he  knew  to  be  his 
duty. 

In  September,  1850,  (9  Stat,  at  Large,  515,)  there  was 
inserted  in  an  appropriate  bill,  passed  by  Congress,  this 
clause :  '^  Provided  that  flogging  in  the  navy,  and  on  board 
vessels  of  commerce,  be,  and  the  same  hereby  is,  abolished, 
from  and  after  the  passage  of  this  act." 

It  is  to  be  regretted,  that  what  we  are  bound  to  presume 
were  the  necessities  of  the  case,  did  not  permit  Congress, 
in  dealing  with  a  subject  of  so  much  practical  importance, 
to  be  more  explicit  in  declaring  its  intention ;  and  that, 
consequently,  the  powers  and  rights  of  masters  and  sea- 
men, engaged  in  the  merchant  service,  are  involved  in 
doubts  which  can  be  finally  removed  only  by  further  legis- 
lation, or  at  the  expense  of  much  time  and  money,  and  no 
smcdl  sufiering  by  many  persons.  To  remove  some  of 
those  doubts,  so  far  as  may  be  in  my  power,  by  an  exposi- 
tion of  what  I  deem  to  be  the  legal  effect  of  this  clause,  is 
my  present  purpose.  In  the  first  place,  then,  what  is 
meant  by  the  words  ^<  vessels  of  commerce." 
^  So  far  as  I  am  aware,  these  words  are  here  used  for  the 
first  time  to  describe  a  class  of  vessels.  The  phrases  found 
in  other  laws  are,  ^  any  American  ship  or  vessel,"  ^  any 
vessel  belonging  in  whole  or  in  part  to  any  citizens  or  citi- 
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zen  of  the  United  States,"  or  other  equivalent  terms.  And 
the  argument  which  may  be  derived  from  this  departure 
from  the  use  of  these  usual  words  is,  that  if  Congress  had 
intended  to  embrace  every  vessel  belonging  to  a  citizen  or 
citizens  of  the  United  States,  or  every  American  vessel, 
the  act  would  have  said  so ;  and  that,  instead  of  doing  so, 
it  restricts  the  operation  of  the  law  to  one  kind  of  vessels 
only,  that  is  to  say,  vessels  of  commerce;  and  that  ves- 
sels employed  only  in  the  fisheries,  are  not  vessels  of  com- 
merce; that  they  are  recognized  by  the  legislation  of 
Congress  as  engaged  in  a  distinct  business,  viz.  in  the 
capture  of  whales  and  the  taking  of  fish,  and  are  under 
restrictions  and  requirements,  and  are  entitled  to  privileges, 
which  are  not  attached  to  other  vessels,  whose  business  it 
is  to  carry  on  the  intercourse  and  traffic  of  the  commercial 
world. 

It  must  be  admitted  that  this  argument  is  entitled  to  no 
small  weight ;  and  I  believe  the  opinion  that  vessels  engaged 
in  the  fisheries  are  not  within  this  law,  is  entertained  by 
some,  though  I  do  not  know  that  it  has  been  yet  announced 
in  any  judicial  decision.  The  great  and  increasing  num- 
ber of  persons  employed  on  board  vessels  engaged  in  the 
whale  fishery,  the  length  of  many  of  their  voyages,  the 
large  proportion  of  green  hands,  unaccustomed  to  the 
necessary  subordination  of  the  service,  its  frequent  emer- 
gencies, and  great  hazards,  the  terms  of  the  contract,  by 
which  all  participate  in  the  disappointments  as  well  as 
the  successes  of  the  voyage,  and  in  some  places,  there  is 
too  much  reason  to  believe,  the  unfair  practices  which  have 
been  used  to  obtain  men, — all  combine  to  render  it  ex- 
tremely important  that  the  lawful  powers  of  the  master  to 
inflict  punishment  on  the  crew  of  such  a  vessel,  should  be 
clearly  defined.  I  believe  it  is  within  the  experience  of  all 
who  are  accustomed  to  administer  the  criminal  laws  of 
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the  United  States,  in  the  diBtricts  constitutiDg  this  circnity 
from  whence  raaiulyi  this  fishery  is  prosecuted,  that  there 
is  no  class  of  vessels,  in  respect  to  which  it  is  so  necessary 
that  the  relative  rights  and  duties  of  officers  and  seamen 
should  be  settled  and  known;  or  in  respect  to  which 
doubts  upon  important  points  would  work  so  much  mis- 
chief. I  have  therefore  given  to  this  question  the  consider- 
ation which  it  demands,  and  my  opinion  is,  that  by  this 
law  it  was  intended  by  Congress  to  embrace  vessels  en- 
gaged in  the  whale  and  other  fisheries,  under  the  words 
<(  vessels  of  commerce;"  and  I  will  state  briefly  the  rea- 
sons which  have  brought  me  to  this  conclusion.  In  the 
first  place,  I  do  not  perceive  any  sufficient  reasons  why 
masters  of  fishing  vessels  should  continue  to  possess  the 
power  to  inflict  the  punishment  of  flogging,  when  it  is 
taken  away  from  all  others.  If,  as  we  are  bound  to  pre- 
sume, there  was  a  mischief  to  be  remedied,  I  cannot  find 
any  firm  ground  upon  which  it  can  be  asserted,  that  fishing 
vessels  were  not  within  that  mischief.  There  are  difier- 
ences,  undoubtedly,  between  the  ordinary  merchant  service 
and  the  persons  engaged  in  it,  and  the  fisheries  and  those 
who  carry  them  on.  But  if  those  differences  are  such 
as  to  render  this  power  more  necessary  in  whaling  than 
in  merchant  voyages,  they  clearly  render  its  existence 
less  necessary  in  tiie  other  fisheries,  in  which,  from  the 
character  of  those  employed,  and  the  nature  and  terms  of 
their  enterprises,  an  occasion  to  inffict  such  punishment  is, 
happily,  extremely  rare.  And  if  we  consider  the  purpose 
of  the  law  to  have  been,  to  abolish  this  mode  of  punish- 
ment, because  of  its  effects  upon  those  subjected  to  it, 
those  engaged  in  the  fisheries,  so  far  as  1  can  see,  have  an 
equal  claim  to  be  protected  from  these  effects. 

And,  therefore,  if  the  words,  "  vessels  of  commerce,"  can 
be  fairly  interpreted  so  as  to  include  vessels  engaged  in 
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the  whale  and  other  fisheries,  I  feel  it  to  be  my  duty  so  to 
interpret  them. 

From  a  very  early  period  in  the  history  of  the  govern- 
ment, Congress  has  regulated  the  vessels  and  the  persons 
employed  in  the  fisheries.  Their  national  importance 
wa9  well  understood  when  the  Constitution  was  adopted. 
Their  rights  and  privileges  had  formed  a  prominent  subject 
of  the  negotiations  for  peace  with  Great  Britain,  and  hold 
an  important  place  in  the  treaty  of  1783.  And  they  have 
at  all  times  been  treated  as  a  subject  of  legislation  within 
the  constitutional  powers  of  Congress.  Yet  there  is  no 
clause  of  the  Constitution,  confenring  that  power  on  Con- 
gress, except  this :  Congress  shall  have  power  ^  to  regulate 
commerce  with  foreign  nations,  and  among  the  several 
States." 

It  is  dear,  then,  that  unless  the  fisheries  were  a  branch 
of  the  commerce  of  the  United  States,  Congress  would  not 
have  power  to  regulate  them ;  a  power  which,  so  far  as  I 
know,  has  never  been  questioned,  and  certainly  has  been 
exercised  so  long,  and  in  so  many  forms,  that  it  must  now' 
be  deemed  to  be  beyond  dispute.  Nor  does  there  seem  to 
be  any  real  difficulty  in  considering  the  fisheries  as  one 
branch  of  commerce.  It  has  been  said,  by  high  authority, 
that  the  term  commerce,  though  it  includes  traffic,  is  not 
limited  to  the  buying  and  selling  of  commodities. 

It  includes  also  intercourse ;  and  therefore,  a  vessel  which 
merely  transports  passengers  from  one  country  to  another, 
is  engaged  in  commerce,  and  is  under  the  regulating  power 
of  Congress.  So  it  includes  the  mere  transportation  of 
commodities ;  and  a  vessel  which  carries  commodities  for 
hire,  though  the  master  or  owners  neither  buy  nor  sell  any 
thing,  is  engaged  in  commerce. 

Now,  though  whaleships  are  engaged  in  capturing 
whales,  and  in  manufacturing  their  oil,  they  are  also  en- 
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gaged  in  transporting  that  commodity  across  the  ocean, 
for  sale  on  its  arrival  here.  They  not  only  transport  from 
without  the  United  States,  one  of  the  commodities  of  com- 
merce, but  that  commodity  is  brought  into  the  United 
States,  and  is  sold  for  the  account  of  those  employed  in 
the  voyage  and  owning  the  vessel.  In  the  strictest  sense, 
therefore,  such  vessels  are  engaged  in  commerce,  and  may 
be  called,  though  it  is  in  legislation  a  new  phrase,  vessels 
of  commerce.  In  this  sense,  I  consider  Congress  used  the 
words ;  intending  to  embrace  in  them  all  vessels  within  the 
commercial  power  of  Congress. 

The  next  inquiry  is,  what  is  meant  by  the  word  ^  flog- 
ging ?  "  It  is  applied  to  the  navy  and  to  vessels  of  com- 
merce. The  words  are  ^'  flagging  in  the  navy  and  in  vessels 
of  commerce."  They  plainly  refer  to,  and  are  intended  to 
identify,  some  one  known  mode  of  punishment  theretofore 
lawfully  practised,  and  which  was  thereafter  to  be  prohi- 
bited. And  inasmuch  as  it  is  the  daty  of  the  Court  to 
construe  the  statute,  and  inform  the  jury  what  it  means, 
when  it  speaks  of  the  punishment  of  flogging,  I  must  be 
able  to  find,  somewhere  in  the  law,  written  or  unwritten, 
a  definition  of  the  punishment  of  flogging,  theretofore 
lawfal  and  by  this  law  prohibited.  Otherwise  it  would  be 
wholly  out  of  my  power  to  give  any  interpretation  to  these 
words.  Now,  the  punishment  of  flogging  in  the  navy  was 
a  known  and  lawful  mode  of  punishment,  when  this  law  . 
was  enacted.  The  instrument  by  which  it  was  inflicted, 
and  the  number  6f  blows  which  could  be  ordered  without 
a  court-martial,  are  described  in  the  rules  and  articles  for 
the  government  of  the  navy,  enacted  by  Congress.  It  may 
be  added,  that  it  was  the  only  lawful  mode  of  inflicting 
corporal  chastisement  recognized  by  those  rules  and  arti- 
cles. It  was  corporal  punishment,  by  stripes,  with  what  is 
called  in  the  articles,  a  cat-o'-nine-tails.     This  is  the  only 
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mode  of  punishment  prohibited  in  terms  by  the  law  of 
1850.  But  it  must  be  taken  to  have  prohibited  it,  not  in 
this  precise  form  only,  but  in  substance  and  effect.  Its  pro- 
hibition is  directed  not  against  a  particular  form  of  punish- 
ment merely,  but  against  any  punishment  which  in  sub- 
stance and  effect  is  the  same  as  that  mentioned.  The 
form  of  the  instrument  may  be  varied,  while  substantially 
the  same  effects  are  produced. 

And  here,  I  think,  the  prohibition  stops.  I  see  no  safe 
ground  upon  which  it  can  be  carried  further.  The  law  does 
not  abolish  all  corporal  punishment  It  is  plainly  restricted 
to  one  particular  mode  of  inflicting  corporal  punishment, 
described  in  this  law,  as  the  punishment  of  flogging  in  the 
navy  and  in  vessels  of  commerce,  and  defined  in  the  Act 
of  Congress  for  the  government  of  the  navy.  And  conse- 
quently, whenever  a  case  arises,  in  which  corporal  punish- 
ment has  been  inflicted,  the  first  inquiry  must  be,  was  it  the 
punishment  of  flogging  within  the  meaning  of  this  law  ? 
in  other  words,  was  it,  in  substance  and  effect,  punishment 
by  stripes  inflicted  with  a  cat-o'-nine-tails,  or  other  instru- 
ment capable  of  inflicting  the  same  kind  of  punishment  ? 
If  not,  the  case  is  to  be  deterihined  irrespective  of  this  law. 
I  am  fully  aware  of  the  distressing  uncertainty  in  which 
this  subject  is  thus  left.  But  it  is  an  uncertainty  which 
can  be  removed  only  by  legislation.  Having  put  upon  the 
law  the  only  interpretation  which  its  language  seems  to 
me  to  admit  of,  if  it  is  found  to  have  left  open  much  debat- 
able ground,  in  a  matter  where  plain  and  clear  rules  are 
especially  necessary,  it  belongs  to  the  power  which  makes, 
and  not  to  that  which  administers  the  law,  to  prescribe 
these  rules.  One  practical  effect  of  this  uncertainty  is 
worthy  of  your  especial  notice,  as  it  bears  on  the  perform- 
ance of  your  duties.  I  have  already  informed  you  that,  in 
proceeding  against  a  master  under  the  law  of  1835,  the 
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government  must  not  only  prove  a  beating  or  wounding, 
but  want  of  justifiable  cause,  and  malice.  Now,  if  a  case 
should  arise,  and  certainly  such  cases  are  likely  to  arise,  in 
-which  the  beating  was,  in  your  judgment,  in  substance  and 
effect  ihe  punishment  of  flogging,  then  you  must  find  there 
was  not  justifiable  cause,  however  atrocious  the  conduct  of 
the  seaman  may  have  been ;  while,  at  the  same  time,  you 
may  be  of  opinion,  that  the  master  honestly  thought  it  was 
not  the  punishment  of  flogging,  but  some  other  corporal 
punishment  within  his  lawful  power  to  inflict,  and  so  did 
not  act  in  disregard  of  a  known  duty,  and  therefore  did  not 
commit  the  oflence  described  in  the  statute. 

Before  I  leave  this  subject,  I  think  it  proper  to  call  your 
attention  to  an  important  distinction,  between  punishment 
and  the  use  of  force  to  compel  obedience  to  a  lawful  order. 
The  necessities  of  the  service  require  of  the  crew  prompt 
obedience  to  the  orders  of  the  master,  or  other  command- 
ing oflicer.  These  necessities  are  such,  that  it  is  often  in- 
consistent with  the  general  safety  to  permit  delay  or  hesi- 
tation. In  all  such  cases,  the  master,  or  other  ofiicer  in 
command  has  the  right  to  compel  obedience  by  the  use  of 
the  necessary  force. 

He  also  has  the  right,  and  it  is  his  duty,  to  interpose  to 
quell  all  afirays  between  the  officers  and  men,  aqd  espe- 
cially all  forcible  resistance  to  his  lawful  commands.  And 
be  may  and  should  use  that  degree  of  force  in  doing  so, 
which  the  occasion  renders  apparently  necessary.  I  say 
apparently  necessary,  because  all  that  can  reasonably  be 
required  of  the  master  so  interposing  is,  that  he  should  act 
with  as  much  coolness  and  judgment  as  are  ordinarily  pos- 
sessed by  masters  of  vessels,  and  should  honestly  endeavor 
to  do  his  duty.  Such  occasions  do  not  permit  the  degree 
of  force  necessary  to  be  used,  to  be  very  exactly  measured, 
or  the  necessity  itself  to  be  estimated  with  the  same  pre- 
voL.  I.  44 
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cision  which  those  judging  after  the  event,  with  time  for 
deliberation!  and  a  more  full  knowledge  of  the  facts,  might 
find  possible. 

This  law,  abolishing  the  punishment  of  flogging,  does 
not  affect  either  of  these  last  mentioned  powers  of  the 
master.  They  exist  now,  and  are  to  be  governed  by  the 
same  rules  as  before  that  law  was  passed. 

I  have  only  to  add,  in  conclusion,  on  this  topic,  that  the 
Act  of  1850  is  not  a  penal  law.  It  may,  as  I  have  ex- 
plained to  you,  have  an  important  effect  upon  the  ques- 
tions of  justifiable  cause  and  malice,  on  the  trial  of  indict- 
ments under  the  Act  of  1835,  and  also  in  civil  suits  for 
damages  ;  but  it  describes  no  offence,  and  enacts  no 
penalty ;  and  therefore  is  not  one  of  the  criminal  laws  of 

the  United  States,  and  no  indictment  can  be  framed 
upon  it 
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ABANDONtoNT. 
See  AdhibaltT)  7.    Insubaitce,  2,  S,  4. 

ABATEMENT. 

1.  The  pendency  of  a  prior  suit  in  a  State  court  is  not  a  good  plea  in 
abatement  to  a  suit  in  personam  in  this  court.  White  et  d.  v.  Whit- 
man, 494. 

2.  Such  a  plea  must  show  jurisdiction  of  the  former  suit,  if  pending  in  a 
court  not  under  the  same  sovereignty.    2b, 

3.  The  absence  of  an  affidavit,  verifying  the  facta  alleged  in  the  plea,  is 
fatal.    lb. 

ACTION. 

A  mere  sale  in  one  State  or  country,  made  with  knowledge  that  the 
vendee  intended  to  use  the  property,  to  violate  some  positive  law  of 
another  State  or  country,  can  be  the  foundation  of  an  action  in  the 
State  or  country  whose  law  was  intended  to  be  violated.  Sortvoell  et  al. 
V.  Hughes,  244. 

ADMINISTRATOR. 

See  Executor  AND  Administbator. 

ADMIRALTY. 

* 

1.  Where  a  third  person  appears  and  defends  a  suit  in  admiralty,  in  be- 
half and  in  the  absence  of  the  party  to  the  suit,  he  is  to  be  treated  as 
a  party,  and  made  liable,  personally,  for  the  fees  of  the  Clerk  of  the 
Court,  for  services  rendered  in  the  cause  at  his  request.  Stover^  in  the 
matter  of,  201. 

2.  Where  a  decree  is  made,  dismissing  a  libel  in  admiralty,  <<  without 
costs  to  either  party,"  it  merely  imports  that  the  parties  are  not  liable 
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to  each  other  for  an^  costs,  but  does  not  affect  the  liabilitj  of  a  paity 
to  the  Clerk  for  his  fees  for  services  rendered  to  sach  party,  lb. 
d.  If  a  vessel  and  cai^  be  seized  as  prize,  and  the  owners  file  a  libel  on 
the  instance  side  of  ihe  Coort,  for  restitution  and  damages,  the  Court 
will  ascertain  whether  there  is  a  real  question  of  prize,  or  no  prize,  to 
be  tried ;  and  if  so,  will  direct  the  captors  to  institute  prize  proceedingL 
Fay  et  aL  y.  Montgomery^  266. 

4.  A  captor  may  forfeit  his  title  by  misconduct    lb, 

5.  It  is  a  clear  duty  of  a  captor  to  send  in  his  prize  for  adjudication ;  but 
he  may  be  excused,  if  he  cannot  do  it,  without^  so  weakening  his  com- 
mand, as  to  endanger  the  public  service,    lb. 

6.  Qucere^  whether  mere  delay  is  a  ground  of  forfeiture  of  the  rights  of 
captors,    lb. 

7.  Under  the  34ih  admiralty  rule,  the  underwriter,  who  has  accepted  an 
_  abandonment,  which  divests  the  original  claimant  of  all  interest,  may 

be  admitted  to  intervene  and  become  the  dominvs  litis,  in  a  suit  m  renu 
The  Brig  Ann  C.  Pratt,  84a 

8.  The  Admiralty  will  not  entertain  suits  for  merely  nominal  damages  in 
cases  of  personal  torts,  not  involving  any  subject-matter  beyond  such  a 
claim  for  damages.    Bamett  y.  Luther,  434. 

See  Courts,  (Jurisdiction  of,)  6. 

AFFIDAVIT. 
See  Abatement,  3. 

AGREEMENT. 

An  agreement  among  distributees,  that  no  administration  shall  be  taken, 
and  that  one  of  them,  who  was  the  apparent  owner  of  the  property  at 
the  death  of  the  intestate,  should  continue  to  hold  and  manage  it  for  the 
joint  benefit  of  all,  the  intestate  being  much  indebted  at  the  time  of 
his  decease,  cannot  be  enforced  in  equity.  Allen  et  ux.  y.  Simons  et  aL 
122. 

APPEAL. 

See  Cqubts,  (Jurisdiction  of,)  7;  Pbaoticb,  2. 

ASSIGNMENT. 

1.  An  assignment  for  the  benefit  of  creditors,  made  by  a  debtor  who  has 
absconded  to  a  foreign  country,  canying  with  him  a  lai^e  sum  of 
money,  is  fraudulent  and  Yoid  as  to  creditors,  if  it  contains  a  stipulation 
for  a  release  as  a  condition  of  obtaining  a  preference  under  the  assign- 
ment   StevBart  et  aL  y.  Spenser  etal.  167. 

2.  Whether  an  insolvent  debtor,  who  assigns  but  a  part  of  his  property 
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for  the  benefit  of  all  bis  creditors,  can  stipnlate  for  a  release  in  Rhode 
Island,  qwBre  f    lb. 

See  Insolvent  Laws;  Lien,  4;  Statute,  (Construction  of,)  9; 

Witness. 

ATTACHMENT  AND  EXECUTION. 

1.  An  attachment  of  all  the  right,  title,  and  interest  of  the  defendant  in 
and  to  any  lands  in  the  country,  binds  his  right  of  redemption  of  mort- 
gaged land,  and  not  the  fee ;  and  if  the  execution  be  extended  on  the 
land,  the  title  dates  only  from  the  seizure  on  the  execution.  CoggmoeU 
V.  Warren  el  al  22S. 

2.  By  the  law  of  Maine,  a  mortgagee  may  extend  on  the  land  mortgaged 
an  execution  issuing  on  a  judgment  for  the  debt  secured  by  the  mort- 
gage.   Jb. 

ATTORNEY. 

See  Pleading,  8« 

BANKRUPTCY. 

1.  Lands  held  for  a  bankrupt,  upon  a  trust  which  resulted  from  the  pay- 
ment of  the  entire  consideration  by  the  bankrupt,  before  the  Bankrupt 
Act  was  passed,  belong  to  the  assignee.    Carr  v,  Hilton  et  al.  280. 

2.  If  such  trust  was  created  to  conceal  the  property  from  creditors,  this 
might  prevent  a  Court  of  Equity  from  lending  its  aid  to  the  bankrupt 
to  enforce  the  trust ;  but  the  assignee  may  enforce  it,  for  the  benefit  of 
creditors.    lb. 

8.  Lands  conveyed  to  a  third  person  by  the  bankrupt,  without  any  con- 
sideration, upon  a  secret  parol  trust  in  his  fiiYor,  for  the  purpose  of 
defirauding  creditors,  pass  to  the  assignee,  although  the  conveyances 
were  made  before  the  passage  of  the  Bankrupt  Act    lb. 

4.  Under  the  eighth  section  of  the  Bankrupt  Act,  the  cause  of  action  in 
such  a  case  does  not  accrue,  untU  the  fraud  is  discovered,    lb. 

6.  The  repeal  of  the  Bankrupt  Act  does  not  prevent  an  assignee  from 
instituting  suits  to  reduce  the  property  of  the  bankrupt  to  possession,  lb, 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTEa 

1.  A  transfer  of  a  negotiable  note  and  mortgage  to  the  plaintiff,  to  indem- 
nify him,  he  agreeing  to  retransfer  them  if  indemnified,  held,  not  a 
legal  mortgage,  but  a  conveyance  in  trust     Warren  v.  Enter  son,  239. 

2.  The  maker  of  the  note,  having  acquired  the  equitable  interest  of  the 
assignor,  may  use  it  in  his  defence  to  an  action  at  law  on  the  note.  lb. 

BOND. 
1.  A  valid  pronuse  not  to  arrest  a  debtor  on  the  first  execution  does  not, 

44* 
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at  law,  ayoid  a  bond  giyen  by  iihe  debtor  for  the  priaoii  liberties,  when 
arrested  in  violation  of  such  promise,  which  is  collateral  merely.  Howes 
et  aL  T.  Marchant  el  al,  136. 

2.  A  statutory  bond  for  the  liberties  of  the  prison,  executed  by  the  debtor 
under  duress,  is  void  both  as  against  him  and  his  sureties,    lb. 

8.  But  if  the  debtor,  with  the  knowledge  and  consent  of  one  of  his  sure- 
ties, claims  and  exercises  the  right  of  being  on  the  liberties  by  Tirtne 
of  such  a  bond,  they  are  estopped  to  allege  its  invalidi^.    lb. 

See  BoTTOMBT,  1,  2;  Constitutionai.  Law,  S. 

BOTTOMRY. 

1.  A  bottomry  bond,  given  for  a  larger  sum  than  was  advanced,  for  the 
purpose  of  deceiving  the  underwriter  on  the  vessel,  is  void.  The  Brig 
Ann  C.  Praity  340. 

2.  Such  a  bond  cannot  be  allowed  to  stand  as  security  for  the  sum  actu- 
ally advanced,    lb. 

8.  Bottomry  is  a  peculiar  contract,  differing  essentially  from  a  loan  with 
security,  and  is  inconsistent  with  the  existence  of  the  lien  implied  b7 
the  marine  law  to  secure  advances  to  a  master  in  a  foreign  port  to  make 
necessary  repairs,    lb. 

4.  When  the  express  contract  of  bottomry  is  void  for  fraud,  no  recovery 
can  be  had  upon  the  footmg  of  an  implied  contract  and  lien.   Jb. 

CONSIGNOR  AND  CONSIGNEE. 
See  Factob. 

CONSTITUTIONAL  LAW. 

1.  The  words,  "  the  law  of  the  land,**  in  the  tenth  section  of  the  first  arti- 
cle of  the  Constitution  of  Rhode  Island,  m^an  due  process  of  law ;  in 
which  is  included  the  right  to  contest  the  charge  and  be  discharged, 
unless  it  is  proved.     Greene  v.  Briggs  et  aLSlU 

2.  An  act  of  the  legislature  of  that  State,  which  authorizes  a  criminal 
prosecution  upon  a  compkunt  against  no  person  in  particular,  and  not 
containing  a  charge  of  the  substantive  &cts  necessary  to  constitute  the 
offence,  is  iQoperative,  because  such  a  complaint  is  not  due  process  of 
law.    lb. 

3.  The  legislature  cannot  make  the  right  to  a  trial  by  jury,  in  a  criminal 
case,  dependent  on  giving  a  bond,  with  surety,  for  the  payment  of  the 
penalty  and  costs,    lb. 

CONSTRUCTION. 
If  an  officer's  return  can  be  &irly  construed  so  as  to  be  sufficient  in  lair, 
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it  18  the  duty  of  the  Court  so  to  construe  it.    Coggswell  y.  Warren  et  al. 
22S. 

See  Devise  ;  Insurance,  7. 

CONSUL. 

A  foreign  consul  has  authority  to  petition  the  Court  to  order  the  marshal 
to  pay  into  the  registry  proceeds  of  a  sale  of  property  libelled  for  sal- 
Tage,  in  which  the  citizens  or  subjects  of  his  country  are  interested, 
they  being  absent,  and.  having  no  other  legal  representative  in  the 
United  States.    Ship  AdcHph  and  Cargo,  87. 

See  Courts,  (Jurisdiction  of,)  8 ;  Shipping,  2-4. 

COSTS. 
See  Admiralty,  2 ;  Statute,  (Construction  of.) 

COURTS,  (Jurisdiction  of.) 

1.  The  Circuit  Court  has  concurrent  jurisdiction  with  the  Probate  Court, 
to  decree  an  account  in  favor  of  distributees.  MdHeti  et  al,  v.  Dexter, 
178. 

2.  When  two  courts  have  concurrent  jurisdiction,  the  one  which  first  has 
possession  of  the  subject  must  adjudicate';  and  neither  of  the  parties 
can  be  forced  into  another  court    lb. 

3.  An  application  to  the  Court  to  compel  one  of  its  officers  to  pay  over 
money  due  from  him  in  his  official  capacity,  is  a  proceeding  as  for  a 
contempt,  and  the  Court  has  jurisdiction  under  the  Act  of  Congress  of 
March  2,  1831.    Pitman,  in  the  matter  of,  186. 

4.  In  such  a  proceeding,  the  sworn  answers  of  the  officer  are  evidence  in 
his  favor.    lb, 

5.  When  both  the  Judges  of  the  Circuit  Court  are  incompetent,  from 
interest,  or  having  been  of  counsel,  to  sit  in  a  cause,  it  is  to  be  certi- 
fied to  the  nearest  Circuit  Court  in  this  circuit,  competent  in  point  of 
law  to  try  the  same.    Richardson  v.  The  City  of  Boston,  250. 

6.  In  cases  of  admiralty  appeals  and  writs  of  error  from  the  District  Court, 
if  the  Judge  of  the  Supreme  Court  assigned  to  this  circuit,  cannot  sit, 
for  either  of  the  above  reasons,  the  case  must  be  certified  to  the  near- 
est Circuit  Court  in  the  second  circuit,    lb, 

7.  This  Court  will  not  decline  jurisdiction  of  an  appeal,  in  a  case  of  per- 
sonal damage,  brought  by  an  American  seaman,  serving  on  board  a 
British  vessel,  when  the  voyage  was  terminated  here,  and  the  master 
was  domiciled  in  the  United  States.    Patch  v.  Marshall,  452. 

8.  Though  the  Court  will  not  call  in  question  the  official  acts  of  a  British 
Consul,  in  a  foreign  port,  respecting  the  crew  of  a  British  vessel,  it  does 
not  follow  that  it  will  not  investigate  the  conduct  of  the  master,  in  pro- 
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curing  the  intenrention  of  the  Consul,  by  which  the  seaman  ms  im- 
prisoned ;  if  that  amounts  to  a  tort,  so  as  to  render  the  master  liable 
for  the  imprisonment,  it  stands  on  the  same  ground  as  other  torts:    Ih. 
See  Abatement,  1,  2 ;  Practice  ;  F&obate,  (Court  of.) 

DAMAGES. 
See  Admiralty,  8. 

DEPOSITION. 
See  Statute,  (Construction  of,)  8. 

DEVISE. 

1.  An  express  limitation  in  a  bequest  or  devise,  shotdd  not  be  held  to  be 
controlled  by  implicationB  drawn  from  other  provisions  in  the  will,  if 
the  latter,  by  any  £adr  intendment,  can  be  reconciled  with  the  fonner. 
Ward  et  al.  v.  Amory  etal.A\^. 

2.  A  power  of  disposal  by  will,  does  not  enlarge  an  interest  in  the  donee 
of  the  power,  beyond  what  is  expressly  limited.    lb. 

3.  A  devise  of  a  fee  to  trustees  and  their  heirs,  with  authority  to  sdl,  is 
consbtent  with  an  executory  bequest  of  the  fee  to  others,  after  a  life 
estate,    lb. 

4.  The  rule  in  SheUy's  case  is  not  applicable  to  a  devise  of  an  equitable 
estate  for  life  to  the  ancestor,  and  a  l^al  estate,  after  the  termination 
(^  the  life  estate,  to  the  heirs.    lb. 

5.  Where  a  testatrix  empowered  a  trustee  to  sell  lands,  for  the  purposes 
of  reinvestment,  <<  when  the  major  part  of  my  children  shall  reconunend 
and  advise  the  same,"  it  was  held  that  the  consent  of  the  major  part  of 
those  living  at  the  time  when  the  sale  was  made,  was  sufficient  SMer 
et  al.  V.  Williams  et  a/.  479. 

DISCOVERY. 

« 

See  Production  of  Papers,  4* 

EQUITY. 

A  Court  of  Equity  will  not  force  on  a  purchaser  a  doubtful  title ;  and  a 
title  may  be  doubtful,  because  it  depends  on  a  doubtful  interpretation 
of  a  will,  if  all  parties  who  may  be  interested  in  the  estate  are  not  bound 
by  the  decree.    Sohier  et  al  v.  Williams  et  al  479. 

See  Agreement;  Bankruptcy,  2;  Executor  and  Administra- 
tor, 1,  2;  Fraud,  2;  Husband  and  Wife;  Parties  ;  Pleading, 
2-5. 

ESTOPPEL. 
See  Bond,  8. 


/ 
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EVIDENCE. 

1 .  Experts  are  not  allowed  to  give  their  opinions  on  the  case,  where  its 
facts  are  controverted ;  bnt  counsel  ma^  put  to  them  a  state  of  facts, 
and  ask  their  opinions  thereon.     Untied  States  v.  McGlue,  1. 

2.  The  question,  whether  a  person  was  held  to  service  under  the  laws  of 
Virginia,  is  partly  a  question  of  status^  and  partly  a  question  of  pro- 
perty ;  and  in  either  aspect,  evidence  that  the  person  was,  in  point  of 
&ct,  held  and  treated  as  a  slave  in  Virginia,  is  admissible,  and  if  not 
controlled,  sufficient  evidence  to  require  the  jury  to  find  that  he  was 
held  to  service  under  the  laws  of  that  State.   United  States  v.  Morris,  23. 

3.  If  an  entry  does  not  contain  a  part  of  the  goods  consigned  by  the  same 
invoice  and  bill  of  lading,  it  is  primci  facie  evidence  that  the  duties  have 
not  been  paid.     United  States  v.  Certain  Hogsheads  of  Molasses,  276. 

4.  Evidence  that  the  prisoner  uttered  as  genuine,  what  purported  on  its 
ftce  to  be  a  bank-note,  is  c<finpetent  proof  that  it  was  a  bank-note, 
tliough  it  is  not  otherwise  shown  such  a  bank  existed.  United  States  t. 
Foye,  364. 

5.  Evidence  that  a  statement  was  made  to  a  court  by  counsel,  in  the 
presence  of  the  complainant,  who  was  not  a  party,  is  inadmissible.  Carr 
V.  Hilton,  890. 

See  Courts,  (Jurisdiction  of,)  4;  Insurance,  1;  Limitations, 
(Statute  of);  Patent,  2,  4;  Pleading,  6,  6;  Beyenue  Laws, 
4,  6  ;  Warranty,  1. 

EXECUTOR  AND  ADMINISTRATOR 

1.  An  executor  or  administrator  is  a  necessary  party  to  a  bill  to  enforce 
a  trust  concerning  property  of  the  deceased.  Allen  et  ux.  v.  Simons 
et  al  122. 

2.  When  an  administrator  is  in  the  process  of  accounting  before  a  Pro- 
bate Court,  he  cannot  be  compelled  to  account  in  -this  Court,  by  a  bill 
in  equity.    MaUett  et  al.  v.  Dexter,  1 78. 

8.  An  account  of  an  administrator,  though  settled  by  a  judicial  decree  of 
a  court  of  competent  jurisdiction,  may  be  opened  for  fraud.    Ih, 

See  Agresmxnt. 

FACTOR. 

1.  A  factor  who  accepts  a  bill,  drawn  against  a  particular  consignment  of 
meichandise,  which  has  been  so  far  executed  as  to  be  placed  in  the 
hands  of  a  third  person,  to  be  delivered  to  him,  acquires  thereby  a  pro- 
perty in  the  goods,  which  will  enable  him  to  maintain  replevin  against 
an  attaching  creditor  of  the  consignor,  to  whom  the  officer  making  the 
attachment  had  delivered  the  goods.  Nesmith  et  al  v.  Dyeings  Bleaching, 
and  Calendering  Co.  180. 
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2.  No  bill  of  lading,  or  otber  fonmal  document,  is  necessarj  to  create  the 
title  in  such  case,  nor  is  it  necessary  that  the  depositary  should  have 
been  originally  employed  by  the  consignee,  nor  that  he  should  know 
the  particulars  of  the  consignee's  title,    lb. 

8.  If  a  con^gnee  writes  a  letter  to  his  consignor,  and  fiilly  infoims  him 
what  he  has  done,  the  silence  of  the  consignee,  after  a  reasonable  time, 
is  an  approval  of  his  conduct.    Norris  et  aL  v.  Cook  et  al.  464. 

4.  Though  the  consignee  in  such  a  case  must  have  plainly  disclosed  a 
departure  from  instructions,  and  the  reasons  which  induced  him  to 
depart  irom  them,  he  is  not  bound  to  detail  &cts  of  a  general  nature, 
which  he  may  reasonably  presume  the  consignor  has  knowledge  o£l  lb. 

FLOGGING. 

1.  The  Act  abolishing  the  punishment  of  flogging  in  the  nayy,  and  in  ves- 
sels of  commerce,  is  not  a  penal  law,  and  no  indictment  can  be  framed 
upon  it  It  applies  to  whaling  ships,  which  are  ^  vessels  of  commerce," 
within  the  meaning  of  this  act.     United  Stales  v.  Cutler,  501. 

2.  It  prohibits  corporal  punishment  by  stripes,  inflicted  with  a  cat-,  and 
any  punishment  which  in  substance  and  effect  amounts  thereta    lb. 

8.  The  degree  of  such  punishment  is  not  material ;  it  is  the  kind  of  punish- 
ment which  is  alone  to  be  considered,    lb. 

4.  It  is  a  question  of  fact  for  the  jury,  whether  the  punishment  inflicted 
was,  in  substance  and  effect,  the  punishment  of  flogging,    lb. 

5.  Under  an  indictment  founded  on  the  third  section  of  the  Act  of  March 
3, 1835,  (4  Stat  at  Large,  776,)  if  the  punishment  inflicted  was  flog- 
ging, it  was  without  justifiable  cause.    lb, 

6.  But  it  is  incumbent  on  the  government  to  prove,  not  only  that  the  act 
was  without  justifiable  cause,  but  that  it  was  malicious,  that  it  was  a 
wilful  departure  from  a  known  duty.  If  the  master  knew  that  his  act 
was  illegal,  it  was  malicious  in  the  sense  of  this  Act  of  1835.    lb. 

See  Charqb  of  Mb.  Justice  Curtis,  509. 

FRAUD. 

1.  Fraudulent  misrepresentations  by  a  stranger,  are  not  sufficient  to  re- 
scind a  deed  of  conveyance.    Fisher  v.  Boody  et  aL  206. 

2.  They  may  afford  ground  for  relief,  on  account  of  mistake,    lb. 

See  Assignment,  1;  Bankruptcy,  2-4;  Bottomry,  1, 4;  ExEcir- 
TOR  AND  Administrator,  8 ;  Limitations,  (Statute  of,) ;  Plead- 
ing, 2 ;  Statute,  (Construction  of,)  9. 

GUARDIAN  AND  WARD. 

1.  A  statute  guardian  cannot  represent  his  ward  in  court,  in  a  matter 
where  his  interest  is  opposed  to  that  of  the  ward,  ezqept  by  force  of 
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some  statate  aaUiority,  or  hj  an  appointment  by  the  conrt;  and  no 
court  would  appoint  such  a  guardian  ad  litem.    Mathewson  y.  Sprague 
et€d,  457. 
2.  The  10th  section  of  the  Act  of  Rhode  Ishmd  of  1822,  so  far  as  it  re- 
spects the  service  of  notice  to  wards  on  their  guardians,  is  repealed.  lb, 

HUSBAND  AND  WIFE. 

On  a  bill  hj  husband  and  wife,  to  recover  property  of  the  wife,  t^e  Court 
directs  a  settlement  on  the  wife,  unless  satisfied,  upon  a  separate  ex- 
amination of  the  wife,  that  it  is  voluntarily  waived.  Ward  et  aL  v. 
Amory  et  al.  419. 

INDICTMENT. 
See  Floggino,  1,  5;  FLSADUfG,  1,  7,  8 ;  Fbactice,  1. 

INSANITY. 

1.  An  accused  person  must  be  presumed  to  be  sane  till  his  insanity  is 
proved.     United  States  v.  McGltie,  I. 

2.  It  is  not  every  kind  or  degree  of  insanity  which  exempts  from  punish- 
ment If  the  accused  understood  the  nature  of  his  act,  if  he  knew  it 
was  wrong  and  deserved  punishment,  he  is  responsible.    lb. 

8.  If  a  person  suffering  under  delirium  tremens,  is  so  far  insane  as  not  to 
know  the  nature  of  his  act,  &c.,  he  is  not  punishable.    lb. 

4.  If  a  person,  while  sane  and  responsible,  makes  himself  intoxicated,  and, 
while  intoxicated,  commits  murder  by  reason  of  insanity,  which  was 
one  of  the  consequences  of  intoxication,  and  one  of  the  attendants  on 
that  state,  he  is  responsible.    lb. 

6.  The  law  does  not  presume  insanity  arose  from  any  particular  cause ; 
and  if  the  government  asserts  that  the  prisoner  was  guilty,  though  in- 
sane, because  his  insanity  was  drunken  madness,  this  allegation  must 
be  proved.    lb. 

INSOLVENT  LAWS. 

The  assignee  of  an  insolvent  debtor,  appointed  under  the  laws  of.the 
State  of  Massachusetts,  does  not  so  far  represent  creditors  in  the  State 
of  Rhode  Island,  as  to  be  able  to  avoid  a  conveyance  of  personal  pro- 
perty in  the  latter  State,  good  as  against  the  insolvent,  but  invalid  as 
against  creditors,  by  the  law  of  Rhode  Island.  Betion  v.  Valentine^  168. 

See  Assignment,  1,  2 ;  Witness. 

INSURANCE. 
1.  There  is  no  presumption  that  defects,  found  to  exist  in  the  hull  of  a 
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vessel  during  the  royage,  were  produced  hj  a  peril  of  the  sea.    The 

burden  is  on  the  assured  to  prove  this.  BuUard  et  al  r,  Roger  WiBiams 

Insurance  Co.  148. 
S.  A  letter  of  abandonment  must  state  the  canse  of  the  loss,  and  vhen 

stated,  it  must  appear  to  have  been  a  peril  insured  agunst    lb. 
S.  If  a  vessel  be  so  injured  by  a  sea  peril  as  not  to  be  repairable,  except 

at  an  expense  exceeding  its  value  when  repaired,  the  loss  is  actually 

total,  and  no  abandonment  is  necessary,    lb. 

4.  The  valuation  in  the  policy  fixes  the  value  of  the  vessel  for  this  pur- 
pose under  the  form  of  policy  used  in  Boston  and  some  other  places.  lb. 

5.  Seaworthiness  of  the  hull  is  such  a  state  of  the  hull,  as  is  competent  to 
resbt  the  ordinary  action  of  winds  and  waves  in  the  voyage  for  which 
the  vessel  is  insured.    lb. 

6.  Heavy  cross  seas  are  not  the  ordinary  action  of  the  sea,  within  ^q 
meaning  of  this  rule,  however  conunon  they  may  be  in  the  voyage  in- 
sured.   1  b. 

7.  Construction  of  clauses  in  fire  policy  respecting  subsequent  insurance, 
and  termination  of  interest  Holbrook  et  al.  v.  American  Insurance  Co. 
193: 

8.  Meaning  of  the  word  dsstgnsy  in  a  policy  of  insurance,    lb. 

9.  A  conveyance,  which  equity  will  treat  as  a  mortgage,  does  not  tenni- 
sate  the  interest  of  the  assured.    lb. 

10.  Insurance,  made  by  a  mortgagee  at  the  expense  <^  the  mortgagor,  is 
subsequent  insurance  by  the  mortgagor,    lb. 

JURISDICTION. 
See  Courts,  (Jurisdiction  of.) 

JURY. 

1.  Under  the  Constitution  and  laws  of  the  United  States,  the  jury  are  not 
the  judges  of  the  law  in  a  trial  for  a  crime ;  they  are  to  take  the  law 
from  the  Court,  and  apply  it  to  the  facts  which  they  may  find  from  the 
evidence,  and  thus  frame  their  general  verdict,  of  guilty  or  not  guilty. 
United  States  v.  Morris^  23. 

2.  Though  neither  party  has  a  right  of  challenge  after  a  juror  is  sworn,  it 
is  in  the  discretion  of  the  Court  to  protect  the  adminbtration  of  justice, 
by  investigating,  at  any  stage  of  the  trial,  an  objection  to  the  impar- 
tiality of  a  juror,  and  by  withdrawing  the  case  from  the  jury,  if  any 
juror  is  found  unfit  to  sit  therein.    lb. 

3.  If  the  jury  send  a  written  request  for  instructions  to  the  Court,  when 
not  in  session,  the  Court,  af^er  notice  to  the  counsel,  mil  reply  in  writ- 
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ing,  if  it  deems  it  safe  and  proper  to  do  so.    Norris  et  al.  v.  Qwh  et  ah 
464. 

See  Constitutional  Law,  8 ;  FlooginOi  4. 

JUSTICE  OF  THE  PEACE. 

1.  An  order,  made  by  a  justice  of  the  peace,  upon  a  matter  not  within  his 
jurisdiction,  is  merely  void.    lb. 

2.  He  must  not  only  have  jurisdiction  over  the  snbject>matter,  but  of  the 
process ;  and  if  the  law,  conferring  jurisdiction,  is  in  conflict  with  the 
Constitution,  so  far  as  it  respects  the  process,  the  jurisdiction  does  not 
exist    lb, 

LIEN. 

1.  By  the  maritime  law,  the  vendor  of  materials,  who  sells  them  to  a  me- 
chanic whom  he  knows  to  have  contracted  to  make  repairs  for  a  stipu- 
lated sum,  and  to  whom,  exclusively,  he  gives  credit,  can  have  no  lien 
on  the  vessel.    Smith  et  al.  v.  Steamer  Eastern  Railroad,  258. 

2.  Certain  mill-owners  having,  by  articles  of  agreement,  associated  them- 
selves for  the  purpose  of  constructing  reservoirs,  &c.,  to  improve  the 
flow  of  the  stream,  and  agreed  that  there  should  be  a  lien  on  their 
respective  estates  for  the  share  of  the  expenses  which  each  was  to 
pay:  Held,  that  this  agreement  was  an  equitable  lien,  which  each 
member  who  had  paid  more  thai)  his  proportion  might  enforce,  without 
joining  the  others ;  and  that  the  defendant,  having  purchased  certain 
of  the  mills,  with  notice  of  the  lien,  after  the  debts  were  incurred  by 
the  association,  took  the  estates  cum  onere.     Clarke  v.  Southwick,  297. 

8.  Such  a  lien  is  not  barred  by  lapse  of  less  time  than  is  sufficient,  by 
the  local  law,  to  bar  a  suit  for  the  foreclosure  q£  a  legal  mortgage.    lb. 

4.  Where  an  assignment,  made  by  an  insolvent  debtor,  was  held  voida- 
ble, as  actually  fraudulent  as  against  creditors,  and  the  assignee  either 
had  knowledge  of  the  extraneous  facts  which  rendered  the  assignment 
vcndable  by  creditors,  or  the  means  of  knowing  them,  and  was  put  upon 
inquiry,  it  was  held,  that  he  had  no  lien  as  against  an  attaching  creditor, 
upon  proceeds  of  the  property  assigned,  for  his  services  in  partially 
executing  the  trusts,  or  for  retainers  paid  to  counsel.  Hastings  et  aL  v. 
Spenser  et  aL  504. 

See  Bottomry,  2,  8,  4 ;  Statutk,  (Construction  of,)  5,  6. 

LIMITATIONS,  (Statute  of.) 

To  avoid  the  bar  of  the  statute  of  limitations,  the  complainant  must  not 
only  allege  his  ignorance  of  the  fraud,  but  when  and  how  it  was  dis- 
covered ;  and  must  offer  satisfactory  evidence  to  prove  these  averments. 
Carr  v.  Hilton^  890. 

VOL.  I.  45 
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LIQUOR. 

See  Action;   Conbtitutiokal  Law;  Justice  of  the  Peace; 

,    Statute,  (Constraction  of,)  4. 

MARTIAL  LAW. 

1.  A  militaiy  officer,  acting  under  the  law  martial,  is  justified  by  an  order 
from  a  superior  officer,  apparently  within  the  scope  of  his  authority. 
Despan  t.  Olney,  306. 

2.  If  the  superior  has  secretly  abused  his  power,  he,  and  not  the  inferior 
who  executes  the  order,  is  answerable.    75. 

MASTER  Airo  MARINERS. 
See  Saltaob,  4 ;  Shippino  ;  Statute,  (Construction  of,)  7 ;  Waqes. 

MORTGAGE. 

See  Attachment  akd  Execution;   Bills  of  Exchange  and 

F&OMissoBT  Notes. 

MURDER. 

A  blow,  with  a  dangerous  weapon,  calculated  to  produce,  and  actually 
producing,  death,  if  struck  without  such  proYOcation  as  reduces  the 
crime  to  manslaughter,  is  deemed  by  the  law  malicious,  and  the  killing 
is  murder.     United  States  t.  McGlue^  1. 

See  Insanity,  4.    . 

NAVY  AGENT. 

The  payment  of  navy  and  privateer  pennons,  under  the  ordecs  of  the 
Secretary  of  the  Navy,  does  not  constitute  ihe  person  paying  them  on 
officer  of  the  United  States ;  and  if  the  person  thus  disbursing  the  pub- 
lic money  at  the  same  time  holds  the  office  of  Navy  Agent,  he  cannot 
be  allowed  any  extra  pay  or  emolument  for  making  such  disbnrsementB. 
Browne  v.  United  States,  15. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  because  the  verdict  is  against  the  evi- 
dence, unless  the  Court  can  clearly  see  that  the  jury  must  have  un- 
consciously &]len  into  some  mistake,  or  been  actuated  by  some  improper 
motive.     Wilkinson  etal  v.  Greely,  6S. 

2.  If  a  party  who  is  surprised  at  the  trial,  allows  it  to  proceed,  without 
making  his  surprise  known  and  applying  for  delay,  and  the  verdict  is 
against  him,  he  cannot  have  a  new  trial  by  reason  of  that  sui^riso. 
Carr  v.  Gale  et  oL  884. 
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3.  A  new  trial  will  not  be  granted  because  a  witness,  wbo  gare  a  loose 
estimate  of  an  amount  at  the  trial,  has  since  become  satisfied  his  esti- 
mate was  too  large,    lb. 

4.  Nor  to  contradict  a  witness,  as  to  a  &ct  of  no  considerable  importance, 
bj  negative  evidence,  given  nearly  ten  years  after  the  event  testified 

to.    lb. 
$.  Nor  to  impeach  a  witness,  or  disprove  a  statement  which  did  not  mate** 
rially  affect  the  legal  aspect  of  the  case.    lb, 

NOTICE. 

1.  Information,  which  makes  it  the  duty  of  a  party  to  make  inquiry,  and 
shows  where  it  may  be  effectually  made,  is  notice  of  all  fiicts  to  which 
such  inquiry  might  have  led.     Cctrr  ▼.  Hiltonj  890. 

2.  But  a  party,  thus  put  on  inquiry,  is  to  be  allowed  a  reasonable  time  to 
make  it,  before  he  is  affected  with  notice,    id. 

See  Factor,  8,  4;  Guardian  and  Ward,  2;  Statute,  (Constmc- 

tionof,)8, 11. 

PARTIES. 

The  tenant  for  life,  together  with  the  contingent  remainder-man  in  fee 
may  represent  the  inheritance  in  a  bill  for  specific  peiformance,  though 
their  interests  are  merely  equitable,  provided  the  issue  of  the  remain- 
der-man  will  take,  if  he  fails  to  do  so  by  reason  of  the  contingency^ 
Sohier  et  aL  Williams  etal.  479. 

See  Admiralty,  1, 7 ;  Equity  ;  Executor  and  Administrator,  1 ; 

Lien,  2. 

PATENT. 

1.  A  sale  of  the  thing  patented,  to  an  agent  of  the  patentee,  employed  by 
him  to  make  the  purchase,  on  account  of  the  patentee,  is  not,  per  se, 
an  infringement.    Bymn  et  al.  v.  Bvilard  et  al.  100. 

2.  Acc<xnpanied  by  other  circumstances,  it  may  be  evidence  of  an  in- 
fringement   lb. 

8.  Though  the  use  of  an  equivalent  may  be  an  infringement,  yet  if  the 
specification  and  clum  expressly  declare  that  such  equivalent  is  not 
embraced  within  the  invention,  its  use  does  not  infringe.  By  am  et  al, 
Y.  Fair  et  al  260. 

4.  An  exclusive  possession  of  about  eight  years,  under  a  patent  for  a  use- 
ful machine,  affecting  the  business  of  a  large  class  of  persons,  is  suffi- 
cient primd  fade  evidence  to  entitle  the  patentee  to  an  injunction 
previous  to  a  trial  at  law.    Foster  v.  Mocre^  279. 
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5,  The  mere  sabstitation  of  one  known  device)  for  another,  thongh  com- 
plex, is  an  infringement,    lb, 

6.  What  is  technicallj  a  combination,  and  how  it  may  be  infringed,  though 
improYed.    lb, 

PLEADING. 

1.  It  is  not  a  good  plea,  in  bar  to  an  indictment  for  a  misdemeanor,  that 
the  case  was  once  committed  to  a  jury,  and  withdrawn  before  verdict 
bj  order  of  the  Coart     United  States  v.  Morris,  23. 

2.  If  a  bill  charges  frand,  as  the  ground  of  relief,  it  must  be  proved ;  and 
the  proof  of  other  facts,  though  included  in  the  charge,  and  sufficient, 
under  some  circumstances,  to  constitute  a  claim  to  relief  under  another 
head  of  equity,  will  not  prevent  the  bill  from  being  dismissed.  Fisker 
V.  Boody  et  al.  206. 

3.  Though  lapse  of  time  be  not  pleaded  as  a  bar,  the  judgment  of  the 
Court  will  be  influenced  by  delay,  not  accounted  for,  when  the  bill 
seeks  to  rescind  a  sale.    Jb, 

4.  Lying  by,  and  acquiescence,  may  be  sufficient  to  induce  the  Court  to 
refuse  to  rescind  a  deed,  though  not  pleaded  as  a  bar.    lb. 

5.  If  a  bill  to  rescind  a  deed  is  filed,  after  a  considerable  lapse  oi  time, 
and  the  exercise  by  the  plaintiff  of  the  powers  of  an  owner  over  the 
property,  so  as  to  change  its  character  or  value  materially,  the  bill  must 
state  sufficient  reasons  for  the  delay ;  and  those  reasons  must  be  made 
out  in  proof.    lb. 

6.  The  description  of  the  termini,  between  which  a  letter  was  intended  to 
be  sent  by  post,  cannot  be  rejected  as  surplusage,  but  must  be  proved 
as  laid.     United  States  v.  Foye,  364. 

7.  It  is  necessary,  in  an  indictment  for  larceny  from  a  letter,  under  the 
21st  section  of  the  act,  to  lay  the  property  stolen  on  some  person  other 
than  the  prisoner,    lb, 

8.  Under  what  circumstances  a  person,  indicted  for  a  misdemeanor,  may 
plead  by  attorney.     United  States  v.  Mayo^  483. 

See  Executor  and  Abmikistbator,  1, 2 ;  Limitations,  (Statute  o£.) 

POST-OFFICE. 

A  letter,  containing  money,  deposited  in  the  mail,  for  the  purpose  of 
ascertaining  whether  its  contents  were  stolen  on  a  particular  route,  and 
actually  sent  on  a  post  route,  is  a  letter  intended  to  be  sent  by  post 
within  the  meaning  of  the  Fost-Office  Act.  (4  Stat  at  Large,  102.) 
United  States  v.  Faye^  364. 

See  Pleading,  6,  7. 
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PRACTICE. 

1.  Under  the  Act  of  Congress  of  August  8, 1846,  (9  Stats,  at  Lai^,  73, 
s.  3,)  an  indictment  for  a  misdemeanor  may  be  remitted  to  this  Court, 
hy  an  order  made  at  a  term  subsequent  to  that  to  which  the  indictment 
is  returned,  and  after  the  defendant  has  pleaded,  and  some  proceedings 
haye  been  had.     Uniitd  States  y.  Morris,  23. 

2.  An  appeal  from  the  District  Court  is  properly  entered  at  iSbi^  term  of 
the  Circuit  Court,  begun  next  after  the  entry  of  the  decree  in  the  Dis- 
trict Court,  although  the  term  of  the  District  Court,  during  which  the 
decree  was  entered,  had  not  been  ended  when  the  term  of  the  Circuit 
Court  was  begun.  The  United  States  v.  Certain  Hogsheads  of  Mo^ 
lasses,  276. 

See  Aphibaltt,  1,  2,  7, 8 ;  Jury,  3 ;  Pboduction  of  Papers. 

PRISON  LIBERTIES. 
See  Bond,  1,  2,  3. 

PRIZE. 
See  Admiralty,  S-6. 

PROBATE,  (Court  of.) 

1.  The  Court  of  Probate  has  only  a  special  and  limited  jurisdiction,  and 
must  act  in  the  manner  prescribed  by  statute :  otherwise  its  acts  are 
void.  If  it  make  a  decree  without  notice,  when  the  statute  requires 
notice,  a  party  entitled  to  notice  may  treat  its  decree  as  void.  Mathew' 
son  y.  Sprague  et  al  457. 

2.  In  Rhode  Island,  the  Probate  Court  has  exclusive  jurisdiction  of  the 
probates  of  wills  of  lands.    lb. 

PRODUCTION  OF  PAPERS. 

1.  The  15th  section  of  the  Act  of  September  24,  1789,  (1  Stat  at  Large, 
82,)  empowering  the  Courts  of  the  United  States  to  compel  the  pro- 
duction of  books  and  papers  in  trials  at  law,  has  so  far  altered  the 
common  law  as  to  inflict  upon  the  party  the  penalty  of  a  nonsuit  or  de- 
fault, upon  the  non-production  of  a  paper,  instead  of  merely  letting  in 
the  opposite  party  to  parol  proof.    lasigi  et  al.  v.  Brown  et  al.  401. 

2.  An  order  to  produce  may  be  applied  for  before  trial,  upon  notice.  lb. 

3.  A  primd  facie  case  of  the  existence  of  the  paper,  and  its  materiality, 
must  be  made  out,  and  the  Court  will  then  pass  an  order  nisi,  leaving 
the  opposite  party  to  produce,  or  show  cause  at  the  trial,  where  alone 
the' materiality  can  be  finally  decided.    lb.  * 

4.  The  fact  that  a  bill  of  discovery  has  been  filed  and  answered,  but  thQ 
papers  not  produced,  is  not  a  bar.    lb. 

45* 
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PROTEST. 

1.  The  meTCliant,  in  his  suit  to  recover  duties  paid  under  protest,  must 
be  confined  to  such  grounds  of  objection  to  the  payment  thereof  as  his 
protest  contains.    Narcross  ei  oL  v.  Greely^  114. 

2.  A  protest  under  the  Act  of  Februarj  26, 1845,  (5  Stat  at  Large,  727,) 
being  a  commercial  document,  need  not  be  drawn  with  technical  ac- 
curacy; but  it  must  state,  distinctly,  every  ground  of  objection  in- 
tended to  be  relied  on ;  and  none  other  can  be  relied  on  at  the  txiaL 
Swamton  et  al.  v.  Mo>Hont  294. 

8.  It  must  also  show,  distinctly,  what  is  objected  to.    Ih, 

4.  Under  the  Act  of  February  25, 1845,  (5  Stat  at  Large,  727,)  requir- 
ing a  protest  in  writing,  at  or  before  the  payment  of  duties,  to  enable 
the  party  paying  to  maintain  an  action,  no  substantiye  ground  of  ob- 
jection to  the  payment,  not  contained  in  the  protest,  can  be  taken  at 
the  trial.    Krieder  t.  Morton,  413. 

5.  A  protest  having  stated  only,  that  the  invoice  value  was  correct,  the 
plaintiff  was  not  allowed  to  show  that  the  appraisement  was  not  made 
in  conformity  to  law.    lb, 

6.  The  fact  that  the  Deputy  Collector  dictated  the  form  of  the  protest, 
does  not  estop  the  Collector  from  denying  its  sufficiency  for  a  purpose, 
which  does  not  appear  to  have  been  brought  to  the  notice  of  the  Deputy 
Collector,    lb. 

See  Statute,  (Construction  of,)  8. 

RETURN. 
See  Construction. 

REVENUE  LAWS. 

1.  In  revenue  causes,  it  is  particularly  important  that  the  verdict  should 
be  the  result  of  a  full  and  careful  investigation  of  the  questions  of  fact 
Wilkinson  et  aL  v.  Greely,  63. 

2.  The  sixteenth  section  of  the  Tariff  Act  of  August  30, 1842,  (5  Stat,  at 
Large,  563,)  is  not  repealed  by  the  Tariff  Act  of  July  30, 1846,  (9  Stat 
at  Large,  42,)  and  still  prescribes  the  rule  for  ascertidning  the  dutiable 
value  of  merchandise,  procured  by  purchase,  on  which  an  ad  \Hdorem 
duty  is  imposed.    Barnard  et  al,  v.  Morton,  404. 

3.  The  expense  of  sacks,  in  which  salt  is  packed  for  importation  from 
Liverpool,  is  embraced  under  the  words  "all  costs"  in  that  section, 
and  is  to  be  added  to  the  market  value,  to  ascertain  the  dutiable  value. 
lb, 

4.  A  Collector,  who  has  compelled  an  importer  to  pay  a  higher  rate  of 
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daty  than  that  imposed  by  law  on  such  articles  as  are  named  in  the 
inToicei  has  the  burden  of  proof  to  show  the  authority  under  which  such 
higher  duty  was  exacted.     Wilkinson  ei  aL  v.  Greely,  439. 

5.  When  the  question  is,  whether  samples  bore  a  particular  name  in  com- 
mercial transactions,  it  is  necessary  they  should  haTe  been  so  known 
generally,  and  not  in  particular  places,  to  the  exclusion  of  others,  or  to 
particular  persons  only.    lb.. 

6.  On  tins  question,  negative  eyidence,  from  those  engaged  in  the  trade, 
has  much  weight    lb, 

7.  If  articles,  identical  with  the  samples,  were  not  generally  known,  the 
question  whether  the  diversities  were  material  ari^ ;  and  this  may  be 
a  question  of  law  when  the  facts  are  ascertained.  A  change,  which 
renders  an  article  substantially  different  as  an  article  of  commerce,  and 
adapts  it  to  all  the  uses  of  another  article,  on  which  a  higher  rate  of 
duty  is  levied,  destroys  its  legal  identity,  and  is  a  mateiial  change  under 
the  revenue  law.    lb. 

See  Evidence,  S  ;  Pbotest  ;  Statute,  (Construction  of,)  2, 8,  7. 

* 

RULE  IN  SHELLrS  CASE. 
See  Devise,  4. 

SALE. 

See  Action;  Patent,  1,  2;  Statute,  (Construction  of,)  4;  War- 
ranty. 

SALVAGE. 

1.  What  constitutes  a  salvage  service.  Hennessey  et  cd.  v.  The  Ship  Ver- 
sailles and  Cargoj  S58 ;  Williamson  v.  The  Brig  Alphonso  and  Cargoy 
376. 

2.  What  is  necessary  to  displace  the  ordinary  principles  of  adjudication, 
touching  such  service.  Hennessey  el  at.  v.  The  Ship  Versailles  and 
Cargo^  858. 

3.  The  elements  upon  which  the  amount  of  compensation  depends.    Jb. 

4.  The  master  has  no  right  to  compel  the  mate  to  perform  a  salvage  ser- 
vice ;  and  if  he  doea  perform  one  by  the  order  of  the  master,  without 
objection,  he  is  to  be  considered  as  a  volunteer.  Williamson  v.  The 
Brig  Alphonso  and  Cargo,  876. 

See  Consul. 

SEAWORTHINESS. 
See  Insurance,  5,  6. 
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SETTLEMENT. 
See  HusBAKD  and  Wife. 

SLAVE. 
^See  Eyidence,  2. 

SHIPPINa 

1.  It  is  tbe  dut7  of  the  master  to  interpose  and  quell  an  affray  between 
tbe  mate  and  the  crew,  and  to  use  such  means,  and  such  a  degree  of 
force  as  a  competent  master,  of  ordinary  coolness,  judging  of  the 
emergency  upon  the  instant,  might  £Eurly  deem  necessary.  Jordan  ▼. 
WiUiamSj  69. 

2.  Under  the  Act  of  Congress  of  July  20, 1840,  a.  16,  the  phrase,  ^  to  lay 
their  complaints  before  the  consul,"  applies  only  to  such  causes  of  com- 
plaint as  are  specified  in  the  act,  viz.,  that  the  mariner  is  detained  con- 
trary to  his  agreement,  or  that  the  vessel  is  unseawortby,  &c.,  &c.,  and 
not  to  affrays  or  quarrels  between  the  officers  and  crew.    lb, 

8.  The  liberty  given  to  the  crew  by  said  act,  to  lay  their  complaints  be- 
fore the  consul,  is  to  be  ezerdsed  under  the  fiiir  and  reasonable  discre- 
tion of  the  master  of  the  vessel,  as  to  the  time  and  mode  of  landing ; 
and  a  refusal  of  duty  on  the  part  of  the  crew,  because  such  permiadon 
is  not  given,  would  be  justifiable  only  when  such  refusal  is  necessary  lb 
prevent  the  loss  of  the  right.    lb. 

4.  Since-the  passage  of  the  Act  of  July  20, 1840,  when  the  master  of  a 
vessel,  in  a  foreign  port,  lays  a  complaint  agunst  any  of  his  crew  fully 
and  fairly  before  the  consul,  and  the  complaint  is  such  that  a  compe- 
tent master  may  fiiirly  believe  it  to  be  within  the  consul's  jurisdiction, 
and  the  consul,  upon  examination,  finds  it  expedient  or  necessary  to 
make  use  of  the  local  authorities  to  keep  the  men  safely,  the  master  is 
not  responsible  for  their  imprisonment  as  for  a  tort^  the  consul  being 
answerable  to  the  injured  party  for  any  malversation  or  abuse  of  power. 
lb. 

5.  The  detention  by  the  master  of  the  clothes  of  men  imprisoned  by  the 
local  authorities  upon  request  of  the  consul,  by  reason  of  infonnation 
given  him  by  the  master,  while  still  belonging  to  the  vessel,  and  also 
after  their  discharge  therefrom,  is  a  breach  of  duty  on  the  part  of  the 
master.    lb. 

6.  Where  a  master  hires  a  vessel  <<  on  shares,"  under  an  agreement  to 
victual  and  man  the  vessel,  and  employ  her  in  such  voyages  as  he  thinks 
best,  having  thereby  the  entire  possession,  command,  and  navigation  of 
the  vessel,  and  the  relation  of  principal  and  agent  not  existing  between 
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&eiAaster  and  oirnen,  the  master  thereby  becomes  the  owner  j>ro  hoc 
vieef  during  such  time  as  the  contract  exists;  and  he,  and  not  the 
general  owner,  is  responsible  for  necessary  supplies.  WeNf  et  al.  v. 
Petrce^  104. 

See  FLOGOiKa ;  WAass. 

SPIRITUOUS  LIQUORS. 

See  Action  ;  Coif stitutional  Law  ;  Justice  of  the  Peace  ; 

Statute,  (Construction  of,)  4. 

STATUTE,  (Construction  of.) 

1.  The  eighth  section  of  the  Act  of  February  8, 1799,  (1  Stat  at  Large, 
626,)  does  not  direct  the  fees  pud  by  the  claimant  to  the  officers  of  the 
court,  to  be  repaid  by  the  United  States ;  it  applies  only  to  the  costs  of 
the  prosecution,  not  of  the  defence.    Stover^  in  the  matter  of^  93. 

2.  The  Tariff  Act  of  80th  of  August,  1842,  ezpUuned  by  the  Act  of  3d  of 
Alarch,  1851,  provides,  that  the  value  of  the  article  upon  which  the  duty 
is  to  be  charged  shall  be  ascertained  in  a  certain  manner,  and  that  **  to 
such  value  or  price  shall  be  added  all  costs  and  charges  except  insur- 
ance, and  including  in  eveiy  case  a  charge  for  commissions  at  the  usual 
rates."    Heldj 

1.  That  by  the  proper  construction  of  this  clause  of  the  Act,  a  com- 
mission should,  in  all  cases,  be  added  to  the  invoice  value,  although  in 
fact  no  commission  is  paid,  and  although  it  is  not  customary  for  the  im- 
porters of  the  article  in  question  to  pay  any  commission. 

2.  That  where  the  rate  of  the  commission  charged  and  added  by  the 
collector,  is  that  prescribed  by  the  Secretary  of  the  Treasury  as  the 
usual  one,  it  is  incumbent  upon  the  merchant  to  show  that  it  is  higher 
than  the  rate  usually  pud,  when  any  commission  is  paid.  Nurcross  et 
aL  V.  Greeiif,  114. 

3.  The  Act  of  26th  of  February,  1845,  requires,  that  no  action  shall  "  be 
maintained  against  any  collector  to  recover  the  amount  of  duties  so  paidi 
under  protest,  unless  the  said  protest  was  made  in  writing,  and  signed 
by  the  claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment 
thereof."  The  merchant  pud  duties  Upon  commissions,  under  protest, 
and  the  protest  set  forth  this  ground  of  objection  alone  to  such  pay- 
ment,—  that  the  merchant  ''pays  no  such  commission:"  Heldf  that 
the  protest  was  insufficient,  and  that,  consequently,  the  action  could  not 
be  maintained,    lb.  * 

4.  A  statute,  inflicting  a  penalty  on  a  sale,  extends  only  to  executed 
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sales,  by  which  the  property  passes  from  the  Tendor  to  the  yendee,  and 
not  to  mere  ezecntory  contracts,  especially  if  they  are  declared  Toid. 
by  another  statnte  of  the  same  State.    SortweU  et  al.  v.  Hughesj  244. 

5.  The  Act  of  Massachusetts,  (Stat  1848,  c.  290,)  does  not  give  a  lien 
for  materials  sold,  to  a  person  who  has  contracted  with  the  owner  of  a 
vessel  to  make  certain  repairs  for  a  stipulated  sum,  the  vendor  having 
notice  of  such  contract    Smilh  et  al.  v.  Siecaner  Eoitem  Railroadj  253, 

6.  The  object  of  the  Act  was  to  create  liens  on  domestic  vessels  for  re- 
piurs,  supplies,  &c.,  to  the  same  extent  as  the  general  maritime  law 
gives  such  liens  on  foreign  vessels.    lb. 

7.  Under  the  SOth  section  of  the  Collection  Act  of  1799,  (4  Stat  at 
Lai^ge,  649,)  if  the  master  make  report  of  arrival,  he  is  not  liable  to  the 
penalty,  though  he  do  not  repair  to  the  oflSce  of  the  principal  officer 
of  customs  for  that  purpose.     United  States  v.  Rendallj  369. 

8.  The  Judiciary  Act,  section  thirtieth,  requires  personal  service  on  the 
adverse  party,  of  the  notice  of  taking  a  deposition ;  and  service,  by 
leaving  a  copy  at  his  place  of  abode,  is  not  sufficient.  Carrington  v. 
Slimson,  437. 

9.  In  construing  the  statute  of  Rhode  Island  to  prevent  fraudulent  con- 
veyances, this  Court  follows  the  construction  settled  by  the  highest 
Court  of  that  State.  ,  Heydock  et  al,  v.  Stanhope  etaLUl. 

10.  By  the  law  of  Rhode  Island,  an  assignment  of  the  property  of  an 
insolvent  debtor,  for  the  benefit  of  all  his  creditors,  stipulating  for  a 
release,  and  that  the  dividends  of  creditors  refusing  to  become  parties 
shall  be  paid  to  the  assignor,  is  not  fraudulent  and  void  on  its  face.  Ih. 

11.  The  thirteenth  section  of  the  Act  of  Rhode  Island,  <<  concerning  towns," 
&c.,  (Digest,  299,)  requires  notice  to  the  inhabitants  before  an  action 
on  the  case  is  brought  against  the  treasurer,  for  damages  suffered  by 
reason  of  a  defect  in  a  highway,  which  the  town  was  bound  to  keep  in 
repair.    Holland  y*  The  Town  Treasurer  of  Cratutan,  497. 

See  Bakeruptgt,  4,  5 ;  Charge  of  Mr.  Justice  Curtis,  p.  509 ; 
Flogqino,  1,  2,  8,  5,  6  ;  Guardian  and  Ward,  2;  Practice,  1 ; 
Revenue  Laws,  2,  3. 

TRUST  AND  TRUSTEES. 

The  quantity  of  estate  taken  by  trustees  depends  on  the  puiposes  of  the 
trust.     Ward  et  al.  v.  Amory  et  a/.  419. 

See  Bankruptcy,  1,  2,  3 ;  Bills  of  Exchange  and  Promissoet 

Notes,  1. 

WAGES. 
In  a  suit  in  rem  by  a  mate,  to  recover  his  wages  under  the  shipping  arti- 
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